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1 


Docket No. 50485 


Waldemar R. Helmholz, as Sole Devisee and Legatee!Under 
the Will of Irene C. Helmholz, Deceased, petitioner | 

v. I 

Commissioner of Internal Revenue, respondeniI 

Appearances: 

For ta.xpayer: James Quarles, Esq. 

For Comm’r: Lewis S. Pendleton, Esq. 


Docket entries 


1930 


(Fee 


Oct. 


u 


it 


Nov. 

it 


n 

u 


Dec. 


Oct. 25—Petition received and filed. Taxpayer notified!. 

paid.) j 

‘‘ 27—Copy of petition served on general counsel. I 

Dec. 12—Answer filed bv general counsel. ! 

1931 ^ I 

Jan. 10—Copy of answer served on taxpayer. Assigned to (General 
Calendar. 

1932 I 

Sep. 23—Hearing set Oct. 31, 1932. j 

11— Motion for continuance filed by taxpayer. 10/13/32 

granted to Dec. 8, 1932. | 

25—Application for order to take depositions filed by tax¬ 
payer. i 

25—Application for subpoena filed by taxpayer. 

2— Stipulation of facts filed. 

3— Order to take depositions of F. W. Rogers and John 

Bannen, entered. | 

4— Subpoena issued—F. W. Rogers and John Bannen} 

19—Depositions filed. (2) 11/21/32 copy served. | 

5— Hearing had before Mr. Smith, Div. 5. Subjiiitted. 

Briefs due 30 days from date. Depositions of John 
Bannen and F. W. Rogers filed. | 

14—Transcript of hearing of Dec. 8, 1932, filed. ! 

1933 ^ I 

Jan. 4—Motion for 30 days extension to file brief filed by general 

counsel. 1/5/33 granted to 2/1/33 for both sides! 

“ 7—Brief filed by taxpayer. 1 

Feb. 1—Brief filed by general counsel. | 

May 23—Findings of fact and opinion rendered, Mr. Smith. | Judg¬ 
ment will be entered under rule 50. I 

10—Motion for reconsideration and review by the Boat’d filed 
by general counsel. | 

17—Hearing set July 12, 1933, on motion. 

12— Hearing had before Mr. Seawell on motion for review by 

Board—continued to 8/23/33. | 

12—Order of continuance to Aug. 23, 1933, entered. | 

16—Order to place on General Calendar for hearing after 
Sept. 1, 1933, entered. ] 

29—Notice of hearing on Sept. 5, 1933 on motion for recon¬ 
sideration and review. | 


Jun. 

(( 

Jul. 

u 

Aug. 

ct 
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1933 

Sep. 5—Hearing had before Mr. Smith, Div. 5, on Commissioner's 

motion for reconsideration and review. Petitioner’s 
brief filed at hearing. 

2 1933 

Sept. : 9—Transcript of hearing of Sept. 5, 1933, filed. 

Sept. 27—Order denying motion for reconsiaeration entered. 

Oct. 26—Notice of settlement filed bv general counsel. 

“ 30—Decision entered, Mr. Smitfi, Div. 5. 

1934 

Jan. 19—Stipulation of venue filed. 

“ 20—Petition for review by Court of Appeals of D.C. with 

assignments of error filed by general counsel. 

“ 24—Proof of service filed on attornev for taxpaver. 

Feb. 6—Proof of service on taxpayer filed by general counsel. 

Mar. 14—Motion for extension to 4/30/34 to complete record filed by 
general counsel. 

“ 14—Order enlarging time to April 30, 1934, for preparation 

of evidence and delivery of record entered. 

“ 24—Agreed statement of evidence lodged. 

“ 24—Praecipe filed—proof of service thereon. 

“ 26—Agreed statement of evidence approved and ordered filed. 


3 


HELVEBING, COMB. INT. REV., VS. HELMHOLZ, ETCi 

I 

3 U.S. Board of Tax Appeals. Filed Oct. 25, 1930. | 

j 

United States Board of Tax Appeals | 

Docket No. 50485 | 

i 

WaJLDEMAR R. HeLMHOLZ, as sole DEVTLSEE and legatee UNbER THE 
will of Irene C. Helmholz, deceased, petitioner | 

I 

V. i 

! 

Commissioner of Internal Re\'enue, respondent i 

I 

Petition \ 

The above-named petitioner hereby petitions for a redeteribination 
of the deficiency set forth by the Commissioner of Internal fevenue 
in his notice of deficiency, dated September 24, 1930, and bearing the 
caption— 

MT-ET-C1-2331-CW. 

District of Wisconsin. 

Estate of Irene C. Helmholz. 

Date of death, October 19, 1927, i 

and as a basis of his proceeding alleges as follows: | 

1. The petitioner was formerly, and at the commenceinenf of the 

proceeding resulting in the assessment by the respondent of 

4 the deficiency tax herein complained of, the administrator with 
the will annexed (not executor, as inadvertently stkted in 

previous proceedings herein) of the estate of said Irene C. Helmholz, 
deceased, but he has since made a final settlement of his accounts as 
such administrator in the county court of Milwaukee County, Wis¬ 
consin, which court was the court having jurisdiction in the premises, 
and by an order and judgment duly made and entered by said court 

on the_day of Septeml^er, 1928, the said settlement was duly 

approved by said court, and the petitioner was by appropriate order 
of said court duly discharged as said administrator. However, the 
petitioner was and is the sole beneficiary under the will of sai[l Irene 
C. Helmholz, and it is in that capacity he prosecutes this api|eal. 

The petitioner formerly resided in the village of Shorewo(>d, Mil- 
w'aukee County, Wisconsin, and his business address during that 
time was care Helmholz Shoe Manufacturing Company, C|udahy, 
Wisconsin, but he now resides at 201 Beacon Street, South Pasadena, 
California. | 

2. The notice of deficiency, a copy of which is attached hereto and 

marked ‘‘ Exhibit A”, was mailed to the petitioner on Septeniber 24, 
1930. I 

3. The taxes in controversy are estate taxes for the calendar year 
1927, being, as determined .by the respondent, a deficiency m said 
taxes in the amount of $13,267.34, which sum, after deducting there¬ 
from $10,613.87 found by the respondent to be applicable as 

5 a credit on said claimed deficiency on account of inheiritance 
taxes heretofore paid by the petitioner to the State of A^iscon- 

sin, leaves $2,653.47 as the net amount of deficiency assessed jby the 
respondent against the estate of said Irene C. Helmholz, dece^ed. 
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_ » 

4. The determination of the tax set fonh in the said notice of 
deficiency is based n])on the follo-^in". vhich the petitioner alleges 
to have been error on the part of the respondent: 

(1) Sfocki< (in/J ho/u/s; 

One Shareicoinmon stock in the Patrick Cudahy Family Company. 

Returned at S*J4().()0. 

Determined by the respondent at ^-kJO.OO. 

The ])etitioner alleges that tlie original return of said one share 
of stock at i$24() was by mistake, and that. becau>e of certain 
restrictions u})on the transfer of stock in said company, and because 
no dividends: have been declared on said stock since the death of 
said decedent, the fair market value of said one >hare at the time 
of the decedent's death was $100. and no more. 

(-) Tran.sfrry: 

990 Sliares common stoi k in the Patrick Cudahy F'amily Company, 
transferred bv the decedent to a tru>tee bv indenture dated June 7, 
1918. income payable to decedent for life with power to appoint 

bv will. 

% 

Returned at zero. 

Determined by tlie respondent at $Ji9.()S().()0. 

6 . Respecting said determination the petitioner alleges: 

(a) That, in assuming to treat the taxability of said 
transfer as governed by the provisions of subsections (c) and (d) 
of section of the Revenue Act of 19 l>C). whereas, as the petitioner 
believes and alleges, said (juestion of liability is governed solely by 
the provisions of subsection (f) of said section 80:2. the respondent 
erred: 

(b) That said transfer is not subject t<* an e>tate tax under the 
Revenue Act of 192(). and that the res])ondent erred in determining 
that it was so subject: 

(c) That, if subject at all to such tax. the respondent erred in 
his said finding and determination of the fair market value of 
said stock: and 

(d) That, if subject at all to such tax, the res])ondent further 
erred in his determination that he transfer of the full title to and 
ownership of said 999 shares, that is to say, the corjius of the trust, 
instead of merely a beneficial life interest in said shares, was taxable. 

5. The facts upon which the petitioner relies as the basis of this 
pr(x‘eeding are as follows: 

(1) The decedent, Irene C. Helmholz, was the daughter of the late 
Patrick Cudahy and the wife of the petitioner. At the time 

7 of her death, and for many years prior thereto, she resided 
in Milwaukee County. AVisc*onsin. 

(2) By a tru.st indenture dated June 7. 1918. Irene C. Helm¬ 
holz transferred 999 shares of the capital stock of the Patrick 
Cudahv Faniilv Com pan v to a trustee. Her father and mother and 
brothers and sisters were also parties to the trust agreement and 
made similar transfers of the same stock. 

Said trust indenture provided that the trustee should I'eceive all 
dividends paid on the 999 shares of stock so transferred to it, and 
that it should, after deducting expenses of administration, distrib¬ 
ute the net amount of such dividends 

(a) To Irene C. Helmholz as long as she lived; 
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(b) Upon the death of said Irene C. Helmholz to her appointee 

by last will and testament for life; and ' 

(c) U])on the death of such appointee to the issue of said Irene C. 

Helmholz. | 

The indenture further provided that the primary trust should 
terminate. ! 

(a) Upon the death of the last surviving <rrandchild of I Patrick 

and Anna M. C'udahv: or I 

(b) U])on the delivery to the trustee of a writing signed by all 

of the then beneficiaries, other than testamentary apj)ointeesl declar¬ 
ing the trust at an end: or i 

(c) Uj>on tile delivery to the trustee of a certified copy of a reso¬ 
lution adopted by the unanimous vote of the board (if direc- 

8 tors of tlie Patrick Cudahy Family Company declaring the 

triist at an end: or | 

(d) Upon tile dissolution of the Patrick Cudahy Family Com¬ 
pany; or I 

(e) Cpon the e.xtinction of the issue of said Patrick and Anna 
M. Cudahv. 

A copy of the said trust indenture is filed herewith as jiart hereof, 
marked “ Exhibit B." | 

Said trust has never been terminated, and is still in fuill force 

and ed'ect. I 

Said Irene C'. Helmholz departed this life on October 19, 

1927. Iiaving theretofore made her last will and testament in words 

and fiirures as follows: 

^. 

I. Irene C. Helmholz. being of sound mind this 22nd klay of 
Jan. 1921, declare this to be my last will and testament, doj hereby 
beijuive to my husband, all my possessions. | 

Irene C. Hei^.mIhouz. 

Witnesses: ' I 

John Bannen. j 

J. W. Bryden. I 

Said will was duly admitted to probate by the Milwaukee jCounty 
Court. Wisconsin, and the petitioner was by said court dply ap- 
})ointed as admini.strator with the will annexed of said estate, duly 
qualified as such, fully admini.stered said estate, and was | in due 
course discharged as such administrator. i 

9 (4) In an action brought in the Milwaukee Circuit Cpurt by 
the trustee under said trust indenture for a con.stru(^tion of 

said indenture and of said last will and testament of Irene Cj Helm¬ 
holz, said will was held and duly adjudged by said court to beja valid 
and effectual exercise by said Irene C. Helmholz of the power of 
appointment reserved by her in said trust indenture, and tjbat the 
petitioner was entitled to receive from the trustee the net dividends 
paid to the trustee in respect of said 999 shares of stock in the Patrick 
Cudahy Family Company for and during the term of the petitioner’s 
natural life. Said judgment was, on appeal, duly affirmed | by the 
Supreme Court of the State of Wisconsin, and the same is istill in 
full force and effect. | 

(5) Referring again to the question of the fair market v^lue of 
the said shares of stock in the Patrick Cudahy Family Comj|any at 
the date of the decedent’s death, the petitioner alleges th^t said 
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company is a corporation organized under the laws of the State of 
Wisconsin and that its articles of incorporation contained at the 
time of the decedent’s death, and, upon information and belief, that 
they still contain, the following provisions: 

‘‘ Section 1 . Xo transfer of stock in this corporation shall be valid 
except in pursuance of the vote of a majority of all the outstanding 
shares and before offering the said stock in writing to the board of 
directors of this corporation at its par value and giving said board 
of directors ninety (90) days in which to sell said stock at such par 
value to the then stockholders of the corporation. At the 
10 expiration of ninety (90) days if no stockholders have 
purchased and paid for said stock, such stockholder or 
stockholders offering to sell shall have the right to sell to anyone 
whomsoever. 

“ Section 2. All of the shares of this corporation heretofore issued 
shall be recalled and shall be reissued to the stockholders and such 
reissued shares shall have imprinted thereon in words or substance 
section 1 of this aiticle, and such shares as may hereafter be issued 
shall likewise have so imprinted thereon such section.” 

The i)etitioner alleges, upon information and belief, that such 
provisions as the foregoing are held by the Supreme Court of 
Wisconsin to be valid and binding. 

The board of directors of said corporation has offered the peti¬ 
tioner the par value of said one share of stock, which is $100, and 
has refused eyen to transfer said share to the petitioner on the books 
of the corporation. The petitioner still asserts ownership of said 
one share, but has been unable to obtain a higher offer therefor than 
the one above stated. Onlv one dividend has been received on anv 
of said stock since the decedent’s death, and that was one half of 
1 percent received in October 1930. 

In view of the foregoing, the petitioner alleges that $100, and no 
more, was the fair market value of said one share of stock at the 
date of decedent’s death, and that the respondent should have so 
found and determined; and, further, that if said 999 shares of stock 


are at all to be included in the gi’oss estate of the decedent for 
purposes of determining the estate tax, which the petitioner respect- 
fullv denies, then said tax should be ('omj)uted on the basis 



of said st(K-k having a fair market value of $100 per .share, 
and not $^320 per share, as determined by the respondent. 

The said beneficial life interest in said 999 shares of stock 


passed to the petitioner in virtue of said trust indenture of June 7, 
1918, and of the exercise by the decedent of the power of appointment 


reserved by the decedent in said indenture, by which exercise the de¬ 
cedent designated her husband, the petitioner, as the person to take 


the life interest created in and bv 


said indenture next in remainder 


after the life interest of the decedent: that .said beneficial life inter¬ 


est, if subject at all to the estate tax, is so subject by reason of the 
provisions of the Revenue Act of 1920 which relate to property pass¬ 
ing by the exercise of such a power, and not by reason of any other 
provisions of said act; and that subsection (f) of section 302 of said 
act, which sub.section is the only provision covering proi)erty so pass¬ 
ing, relates specifically to ** any property passing under a general 
power of appointment exercised b\’ the decedent.' 


HELVERING, COMR. INT. REV., VS. HELMHOLZ, ET^. 


The said trust indenture contains the following provision: 

‘‘ No appointment hereunder shall be effective for a longer period 
than the natural life of the appointee.” i 

In view of the foregoing language of said subsection (f) bf section 
302, and of the said provision in said trust indenture, the petitioner 
alleges that the power of the appointment reserved by thei decedent 
in said trust indenture was a special and not a general power^ 

12 and hence that the transfer of the beneficial life ir^terest in 
said 999 shares of stock was not, and is not, subject ito an es¬ 
tate tax under the Revenue Act of 1926, and therefore the lvalue of 
said stock should not have been included by the respondent |in deter¬ 
mining the value of the gross estate of the decedent. 

(7) The petitioner further alleges that all interests, life or other, 
in said 999 shares of stock passed to the beneficiaries of saidj trust by 
virtue of said trust indenture of June 7, 1918, and as of its sjaid date, 
and not otherwise; that said trust indenture was not madp by the 
decedent in contemplation of her death; and that while the remain¬ 
der interests created bv said indenture were bv the terms oii said in- 

A/ 

struinent to take effect in possession and enjoyment at and after the 
death of the decedent, said indenture was executed and beca^ne effec¬ 
tive prior to the enactment of said Revenue Act of 1926, ind that 
should said act be construed as applying to transfers made prior to 
its passage, then said act deprives the petitioner of his property 
without due process of law and is as to such provision in conf ict with 
the fifth amendment of the Constitution of the United States, and 
that such provision, if and when so construed, is void. | 

(8) Said trust indenture contains no provision for altering or 
amending the same; nor does it confer any power to revpke said 
trust, the said indenture merely defining the duration of sajd trust 
by providing that the same shall end upon the hapjiening of any of 

certain specified events. ! 

13 Moreover, the trust could not be terminated bv the action of 

I 

the decedent alone. | 

Wherefore, the petitioner prays that this Board may h^ar the 
proceeding and find and determine as follows: j 

1. That the fair market value of said shares of stock jin the 
Patrick Chidahy Family Company at the time of the decadent’s 
death was $100 per share and no more, and that said one s^iare of 
said st(K*k shoulcl have been a.ssessed in the gross estate accordingly. 

2. That the only provision of the Revenue Act of 1926 whifh pre¬ 
scribes an estate tax in res|x?ct of proj^rty passing by the eixercise 
of a power of appointment is subsection (f) of section 302 tljiereof; 
that said subsection designates as being subject to the! estate 
tax propei*ty passing under a general power of appointmerjt, and 
such property only; that the power of appointment reserved! and 
exercised by the decedent was a special power and not a general 
power; and that the beneficial life intei-est of the petitioner ^n said 
999 shares of st(x:k in the Patrick Cudahy Family Company ^hould 
not have been included in the gross estate of the decedent. 

3. That all interests in said 999 shares of stock in said the Patrick 
Cudahy Family Company passed by virtue of the said trust inden¬ 
ture of June 7,*1918, and as of that date, and not otherwi.se; add said 
transfer having been prior to the enactment of the Revenue 


.' 1 . 1987—34 



8 HEL\'ERIXG, COMR. IXT. REV., VS. HELMHOLZ, ETC. 

14 Act of 1926, said 999 shares of stock should not, nor should 
anv interest therein, have been included in the <rross estate of 
the dec*edent; and 

4. That no deficiency estate tax was or is assessable in resp>ect 
of the estate of said decedent. 

As alternative prayers, and only in the event of a denial of the 
prayer contained in parajrraph 4, supra, the petitioner further prays, 

5. That, should the transfer of said 999 shares of stock be held 
liable to assessment at all for an estate tax, then 

(a) That in computing the amount of such tax the fair market 
value of said stoc*k at the time of the decedent's death be found and 
determined to have been $100 per share and no more: and 

(b) That only the value of the petitioners beneficial life interest in 
said 999 shares, and not the value of the full ownership of said 
shares, be included in the ^ross estate in making such assessment. 

And the petitioner prays, finally, for such other and further 
relief, general and special, as under the law he may be entitled 
to in the j)remises. 

James Quari>es, 

James T. Guy, 

! 106 TlV.vf Wafer Street^ Mihnaukee^ 

Court-!<el for Petltwr-er. 

IT) State of Wisconsin, 

County of Mihrn •>!'€€, fi-'C 

Waldemar R. Helmholz, being dulv sworn, savs that he is the 
petitioner above named; that he has read the foregoing petition and 
is familiar with the statements contained therein, and that said 
statements are true, except that, as to those alleged to be upon 
information and belief, he believes the same to be true. 

Waldemar R. Helmholz. 

Subscribed and sworn to before me this 21st day of October, 1930. 
Witness mv hand and notarial seal. 

A. X. Murphy, [seal] 
Notary Public in and for the State and county aforesaid. 
My commission expires April 23, 1933. 

16 Exhibit A 

Sept. 24, 1930. 

MT-ET-CL-233 l-CpX. 

District of Wisconsin. 

Estate of Irene C. Helmholz. 

Date of death—October 19, 1927. 

Waldemar R. Helmholz, Ereruto7\ 

Eat ate of Irene C. Helmholz^ 

Helmholz Shoe Manufacturing Company, 

Cudah y, Wisconsin . 

Sir: The Bureau has examined the protest filed on behalf of the 
above-named estate against the tentative findings set forth in the 
letter addressed to the executor by this office under date of June 
19, 1930. The deficiency in Federal estate tax hereby determined 
amounts to $13,267.34, and is fully explained in the attached state- 


HELVERIXG, COMR. INT. REV., VS. HELMHOLZ, ETC^ 


ment, consisting of three pages, showing the action of the| Bureau 
with respect to the protest. | 

In accordance with the provisions of title III of the Revenue Act 
of 1926, you are allowed 60 days from the date of the ma iling of 
this letter (not counting Sunday as the sixtieth day) within which 
to file a petition with tlie United States Board of Tax Appeals for 
a redetermination of the deficiency. Any such petition must be 
addressed to the United States Board of Tax Appeals, Washington, 
D.C., and must be mailed in time to reach the said Board wijthin the 
60-day period prescribed. 

Where a taxpayer has been given an opportunity to file a ipetition 
with the United States Board of Tax Appeals and has not I done so 
within the 60 days prescribed, and an assessment has been liiade, or 
where a taxpayer has filed a petition and an assessment in accordance 
with the decision, which has become final, has been made, th^ unpaid 
amount of such assessment must be paid upon notice and idemand 
from the Collector of Internal Revenue. No claim for abatement 
can be entertained. i 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals, Vou are 
requested to execute the enclose<l form 890, waiving (1) yoijir right 
to file a petition with the United States Board of Tax Appeals and 
(2) the restrictions on the assessment and collection of such defi¬ 
ciency, and forward it to the Commissioner of Internal I^evenue, 
Washington, D.C., for the attention of the Estate Tax Division, 
Miscellaneous Tax Unit. In the event that you acquiesce iq only a 
part of the determination, the enclosed form of waiver should be 
executed with respect to the amount of the deficiency to whlich you 
agree. i 

Respectfully, | 

(Signed) David Burxe4, 

David BuRXEt, 

C omndssioner. 

Enclosures: | 

Statement. I 

Waiver—form 890. j 

LM. I 


17 The protest is directed against the following: 



At a hearing at the Bureau on August 15, 1930, the representative 
of the estate withdrew the protest as to this item. i 


$240. 00 $320.00 

The estate contends that this stock should not be valued inj excess 
of $100.00 a share for the reason that under the bylaws of the com¬ 
pany, the stock could not be sold to an outsider but must first be 


Stocks and bonds: 

1 share Patrick Cudahy Family Company 


$320.00 
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offered for sale at par to the remaining stockholders of this company. 
Because of this provision in the bylaws of the company it is alleged 
that the Bureau has no right to include in the decedent’s gross 
estate the value of this stock in excess of the amount for which it 
could be sold. 

Upon examination of this provision of the bylaws of the company, 
it is evident that this provision is binding upon all stockholders 
during their lifetime, but there is nothing in the bylaws which makes 
it mandatory that an executor of a deceased stockholder must offer 
the stock for sale at $1(X).(K) a share to the remaining stockholders 
Following the decision in the case of LovJse N. Schulz v. Cojnmls^ 
Hioner of Internal RevenvA', reported in 14 B.T.A. 419, and affirmed 
on appeal by the Circuit Court of Appeals for the First Circuit in 
a decision rendered March '2d, 1930 (Commerce Clearing House 
Service, volume 5, page 15770), it is the opinion of the Bureau that 
this provision of the bylaws of the Patrick Cudahy Family Company 
is not binding upon the executor. The tentatively determined value 
of $320.(K) a share will be adhered to and no adjustment will be 
made therein. 


Transfers: 




999 shares common stock the Patrick Cudahy Family Com- 

1 



pany, transferred to a trustee by indenture date<l June 7. 
19JS, income payable to decedent for life with power to ap¬ 
point by will. 

1 

1 

$0.00 

$319.680.00 

$316.680. OO 



The estate protests the value determined for this stock and also 
the taxability of this trust contending that the decedent had only a 
limited power of appointment under the provisions of the trust and, 
therefore, this i)ower is not subject to Federal estate tax. 

In connection with the value of this stock this matter is discussed 
under “ Stocks and bonds.'* 

It appears that the decedent in connection with the other stock¬ 
holders transferred 999 shares of common stock to a trustee on con¬ 
dition that the income from said stock was to be paid to her during 
her lifetime. After her death the dividends were to be paid to the 
appointee under her will, and in the default of such appointment 
or after the death of the apj)ointee the income was to lx? paid to the 
issue of the settlor by right of representation. The trust agreement 
contains the following ])rovision: 

“Fifth. The term of the primary trust hereby created shall end 
(1) upon the death of the last surviving grandchild of Patrick and 
Anna M. Cudahy, they being then deceased, or (2) upon delivery 
to the said trustee of a written instrument signed by all of the then 
beneficiaries, other than testamentary appointees, declaring said 
trust term at an end, or (3) upon delivery to said trustee of a copy 
(certified byi the president or secretary of the the Patrick Cudahy 
Family Company and under its corporate seal) of a resolution 
adopted by unanimous vote of the board of directors of said cor¬ 
poration declaring said trust term at an end, whereupon and in 
either of said events the said trustee shall distribute the capital 
stock of siiid the Patrick Cudahv Familv Companv to the l^ne- 
ficiaries then entitled to receive the net dividends thereof other than 
testamentary appointees; excepting the shares to the dividends upon 
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which such testamenta^ appointees are entitled, which shall be held 
by said trustee as hereinbefore provided. * * ♦ ” | 

Under the terms of the trust agreement the decedent reserved to 
herself not only the income from that part of the stock Which she 
placed in the trust but had likewise the power in conjunction with 
the other settlors to revoke the trust agreement. The Bjureau is, 
therefore, of the opinion that the full value of the property trans¬ 
ferred is taxable under sections 3T2 (c) and (d) of the 1 Revenue 
Act of 1926. I 

Deductions: ! 



Returned 

Tentatively! 

determined! 

1 

Determined 

Debts of decedent... 

$2.856.01 

1 

1 

$677. (X^ 

! 

$2.431.01 



It is evident from the record that real-estate taxes paid in| the sum 
of $1,754.01 for the year 1927 should be allowed as a deduction. 

Accordingly the following computation shows the eptate-tax 
liability of the estate, which is hereby made final: i 



Returned 

Tentatively 

determined 

1 

Determined 

Gross estate... 

$237,219.49 

133.542.59 

$594,561.99 
145, 255. 24 

$594,561.99 
147,009.25 

Deductions... 

Net estate........ 

103,676.90 
1.610.30 

449,306.75 
14.965.34 

13,355.04 

447,552.74 
14.877. 64 
13.267.34 

Tax liability... 

Deficiency. 

Credit allowable against determined tax on account of State 
inheritance tax paid ...... 

11,902.11 

1,288. 24 

Credit n.ppli<^h1n ftgain.st rpturnftd tax___ _ 



CrAdit applirtihlA against deficiency tax_ 


10.613.87 

Portion of deficiency proposed for asse.ssment_ _ _ 





2.653.47 





The portion of the deficiency proposed for assessment Will bear 
interest at the rate of six per centum j>er annum from dne year 
after decedent's death to the date of assessment, or to the thirtieth 
day after the filing of a waiver of the restrictions on the assessment, 
whichever is the earlier. I 

lOyo (For exhibit B of the original petition see exhibit A 
attached to statement of evidence.) I 

20 (Endorsed:) United States Board of Tax Appealsj Filed 

Dec. 12, 1930. I 

I 

United States Board of Tax Appeals | 

Docket No. 50485 | 

i 

Waldemar R. Helmholz, as Sole Devisee and Legatee Un^eR the 
will of Irene C. Helmholz, deceased, petitioner | 

vs. I 

Commissioner of Internal Re\t:nue, respondent ! 

' I 

1 

Answer i 

The Commissioner of Internal Revenue, by his attorney^ C. M. 
Charest, general counsel. Bureau of Internal Revenue, in answer to 

i 

I 

I 
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the petition of the above-named taxpayer, admits and denies as 
follows: 

1. Admits the allegations contained in paragraph 1 of tlie petition. 

2. Admits the allegations contained in })aragraph 2 of the petition. 

3. Admits so miicli of paragraph 3 of the petition as alleges that 
the taxes in controversy are estate taxes. Denies all other allegations 
contained in said paragraph 3 of the })etition. 

4. Denies the allegations of error contained in paragraph 4 of the 
I)etition. 

5. (1). (2). (3), and (4) admits the allegations contained in para¬ 
graph ") (1). (2). (3). and (4). 

f). (5). (6), (7), and (8) denies the allegations contained in 

21 In re: Appeal, Estiite of Irene C. Helmholz, Doc'ket Xo. 
50485. })aragraph 5 (5), (6), (7). and (8). 

Denies all other allegations contained in the petition not herein¬ 
before s])ecifically admitted or denied. 

IMierefore. it is respectfully prayed that the determination of the 
Commissioner l>e approved. 

(Signed) C. M. Charest, 

I General CenthM'l, Bureau of Infernal RerenUi. 
Of counsel: 

Lewis S. Pendleton, 

iSpeckil Afforney^ Bureau of Infernal Revenue. 
LSP/lmli—12/4/30. 

22 i United States Board of Tax Appeals 

Waldemar R. Helmholz. Execltor of the Estate of Irene C. 

Helmholz, Deceased, petitioner 


V. 

Commissioner of Internal Revenue, respondent 
Docket No. 50485. Promulgated May 23. 1033 

The decedent, the grantee of a s{)ecial power of appointment of 
an interest le^s than a fee. by will appointed her husband to receive 
the income from certain trust proj)erty during his life. The corpus 
of the trust had been irrevocably transferred and the trust agree¬ 
ment provided for the disposition of the remainder upon the ter¬ 
mination of the trust. IlehL no part of the trust property is to 
be included in the decedent’s gross estate. 

James Quarles. Esq., for the petitioner. 

Lewis S. Pendleton. Esq., for the petitioner. 

The Commissioner determined a deficiencv of $13,207.34 in estate 
tax, which is subject to the credit for the State inheritance tax paid. 
The issues for our determination are (1) whether the corpus of a 
certain trust, or anv interest therein, is to be included in the dece- 
dent's gross estate; and (2) the fair market value of certain stock. 


FINDINGS OF FACT 


The petitioner was the duly appointed administrator of the estate 
of Irene C. Helmholz, and is the sole beneficiary under the will of 
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the decedent, who died on October 10, 19*27, a resident of the State 
of AVisconsin. | 

On June 7. 1918, the decedent, her parents, brothers, andj sisters, 
executed a trust agreement, which, insofar as material to odr deter¬ 
mination. is as follows : I 

AVhei*eas. all of the above named subscribers are member^? of the 
immediate familv of said Patrick Cudahv and in the airirreirate are 
the owners of all of the capital stock of said the Patrick pudahy 
Family C'ompany except [exception not material]: and. I 

AVhereas. it is the earnest wish and desire of said subscriibers to 
confine membership in said the Patrick Cudahy Family Com- 
23 pany so far as j)racticable to those of the immediate family 
of said Patrick Cudahy, their descendents and appointees. 

Now therefore, in consideration of the premises and thei several 
benefits aceruimi to each of the parties hereto and for other |aluable 
considerations received by each of the ])arties hereto, the receipt 
whereof is hereby acknowledired, the subscribers hereto haKre sold, 
assi<rned, and transferred, and by these presents do sell, assipi, and 
transfer to AVisconsin Trust Company as trustee, and to its successors 
in trust the shares of stock of said the Patrick Cudahv Fami .v Com- 
{)any set o})posite their res])ective names, each of said subscribers as- 
si^nin^ and transferrinir the number of shares set opposite hi'^ or her 
name resj>ectively, and each acting on his or her own accognt and 
not one for the other, to-wit: 

9jc ^ ^ ^ ^ 

Irene C. Helmholz. nine hundretl ninetv-nine shares 

I 

:!c :ic :|c Stt 4c 4c | 4c 

To have and to hold, the said shares of stwk, in trust, nevej'theless, 
for the uses and j)urposes and upon the terms and conditionsj herein¬ 
after expressed, and none other, that is to sav: ! 

k ^ ^ j 

4 c 4c 4c 4e 4c 4e j 4c 

Second: To receive all dividends, ordinarv or extraordinarv, or in 
li(juidation. declared and paid on account of the said stock, 
aiul to distribute the same wlien and as received as hereinafter 
l)rovided. * » * 

4c 4c 4c 4c 4c ' 4c I 4c 

Fourth: To pay and distribute the net amount of such dijvidends 
remaining after the payment of expenses of administration ap afore¬ 
said from time to time as follows, to-wit: | 

(A) T b each subscriber as long as he or she shall live the net divi¬ 
dends received in respect of the shares of stock by him or her! respec¬ 
tively transferred and assigned as aforesaid. 

(B) Upon the death of any subscriber, to pay to such theh living 

appointee or appointees as such deceased subscriber in and by last 
will and testament admitted to probate shall designate and appoint, 
the net dividends received in respect of the shares of stock oy such 
subscriber transferred and assigned as aforesaid or such poi-tion or 
portions thereof as such appointment shall direct. No appointment 
hereunder shall be effective for a longer period than the natiiral life 
of the appointee. j 

In the event of the termination of the primary trust I hereby 
created, no capital stock of the Patrick Cudahy Family Company or 




14 


HELVERING, COMR. INT. REV., VS. HELMHOLZ, ETC. 


other capital assets shall be distributed to any such testamentary 
appointee * ♦ 

(C) If any subscriber shall die without making appointment as 
aforesaid, or if any appointee of such subscriber shall not be entitled 
to take or upon the termination of the term of any appointment, then 
said trustee shall from time to time pay the net dividends received in 
respect of the shares of stock by such subscriber transferred and as¬ 
signed as aforesaid, or such portion thereof as shall be affected by 
such failure to appoint or inability of the appointee to take, or ter¬ 
mination of the term of appointment, to the issue of such subscriber 
living at the time of distribution proportionately b}^ right of 
representation. 

(D) In the case a subscriber shall die without surviving issue, or 
the issue of a deceased subscriber shall become extinct after the death 
of such subscriber, and either (1) such subscriber shall not have made 
appointment as aforesaid, or (2) the appointee shall not be entitled 

to take, or (»^) the term of appointment shall have expired, 
24 then and in either of such events the said trustee thereafter 
shall j)ay the net dividends in respect of the stock transferred 
by such deceased subscriber or that portion thereof affected by either 
or any of the foregoing contingencies to the .surviving subscribers or 
their issue living at the time of distribution proportionately by right 
of representation. 

h'lFTn: The term of the primary trust hereby created shall end 
* * (2) I upon delivery to the said trustee of a written instru¬ 

ment signed by all of the then beneficiaries, other than testamentary 
appointees, declaring said trust term at an end, * * * where- 

U])on * * the said trustee shall distribute the capital stock 

of said the Patrick Cudahy Family Company to the beneficiaries 
then entitled to receive the net dividends thereon other than testa¬ 
mentary appointees: e.xcepting the shares to the dividends upon 
which such testamentary apjK)intees are entitled, which shall be held 
by said trustee as hereinbefore provided. 

By a supplemental agreement dated dune 11, 1918 (said agreement 
being executed before the acceptance of the trust by the trustee, and 
considered by the parties as completing the trust agreement and not 
an alteration thereof), the power of appointment was restricted to 
natural persons and charitable organizations. 

The (Uvedent left the following will: 

I, Irene C. Helmholz. bein<r of sound mind this 22nd dav of Jan. 

V... «. 

1921—declare this to be niv last will and Testament—do hereby 

» •/ 

heqwce to my Husband, all my possessions— 

Irene C. Helmhoi.z. 

Witnesses: 

John Bannen. 

J. W. Bryden. 

The above will was duly admitted to probate and the decedent's 
estate administered thereunder. 

At the date of the death of the decedent, the articles of incorpora¬ 
tion and the bvlaws of the Patrick Cudahv Familv Co., insofar as 
material hereto, were as follows: 

** Seciton 1. No transfer of stock in this corporation shall be valid 
except in pursuance of the vote of a majority of all the outstanding 
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shares and before offering the said stock in writing to the board of 
directors of this corporation at its par value and giving saW board 
of directors ninety (90) days in which to sell said stock at inch par 
value to the then stockholders of the corporation. At the expiration 
of ninety (90) days if no stockholders have purchased and paid for 
said stock, such stockholder or stockholders offering to sfell shall 
have the right to sell to any one whomsoever. j 

Section 2. All of the shares of this corporation heretodBore 
issued shall be recalled and shall be reissued to the stockholders 
and such reissued shares shall have imprinted thereon in words or 
substance Section 1 of this Article, and such shares as may hereafter 
be issued shall likewise have so imprinted thereon such section.” 

The petitioner sought to have one share of the capital stock of 
the Patrick Cudahy Family Co., transferred upon the booksi of that 
company and on December 4, 1928, the board of directors of 
25 the company adopted a resolution with respect to this share 
of the stock which, insofar as material hereto, is as follows: 

“ Whereas, W. R. Helmholz, as executor of the estate of Jrene C- 
Helmholz, deceased, has tendered Certificate No. 9 for one (1) share 
of the capital stock of said corporation, issued and now outstanding 
in the name of Irene C. Helmholz. and has demanded that t^e same 
be transferred to W. R. Helmholz; and I 

“ Whereas, the stockholders of this corporation desire thpt none 
of said shares of stoe*k shall pass out of the hands of the descendants 
of Patrick Cudahy, the founder of this company; | 

‘‘ Now, therefore, be it resolved by the board of director^ of the 
Patrick Cudahy Family Company that pursuant to the articles of 
incorporation and bylaws aforesaid, this corporation buy t^ie said 
share of st<K*k so tendered for the use and benefit of all the ^-emain- 
ing stockholders of the corporation })roportionately, and isell the 
same to said stockholders at the par value thereof, in such propor¬ 
tionate, fractional interests as shall divide the same equally | among 
the stockholders joining in such purchase. 

“ Resolved, further, that the treasurer of the corporation pay to 
W. R. Helmliolz the sum of one hundred dollars ($100.00) for the 
par value of said share of stock, and that the secretary of tne cor¬ 
poration transfer the same upon the books of the com})any|to the 
stockholders purchasing the same, and issue fractional share^ there¬ 
for to the stockholders entitled to the same.” j 

The petitioner, as administrator of the estate of Irene C. Helm¬ 
holz, filed a Federal estate tax return and listed thereon as property 
belonging to the decedent at the time of her death one share of the 
Patrick Cudahy Family Co. stock valued at $240. In deterpiining 
the deficiency, the respondent included this share of stock jin the 
gross estate at a valuation of $320. In determining the deficiency 
the respondent also included as a part of the decedent's grossi estate 
999 shares of the Patrick Cudahy Family Co., valued at $3^0 per 
share, which had been transferred by this decedent to the Wisconsin 
Trust Co. on June 7, 1918. 

In the statement attached to the deficiency notice is the following 
explanation. j 

“ Upon examination of this provision of the bylaws of th^ com¬ 
pany, it is evident that this provision is binding upon all stockhold- 

55987—34-3 
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ers (lurin<r their lifetime, but there is nothin" in the b^’laws which 
makes it mandatory that an executor of a deceased stockholder must 
offer the stock for sale at $1(X).()() a share to the remainin" stock¬ 
holders. Followiii" the decision in the case of LowUe .V. Schulz v. 
CommUsioHcr of Infernal Revenue, reported in 14 B.T.A. 419, and 
affirmed on appeal by the Circuit Court of Appeals for the First 
Circuit in a decision rendered March 29. 1930 (Commerce Clearing 
House Service, volume 5. page loTTO). it is the opinion of the bureau 
that this provision of the bvlaws of the Patrick Cudahv Familv Com- 
pany is not binding upon the executor. The tentatively determined 
value of $320j(X) a share will be adhered to and no adjustment will 
be made therein. 

« * ♦ « « « 

** Under the terms of the tru.^t agreement the decedent reserved 
to herself not only the income from that part of the stock 
2G which .she placed in the timst but had likewi.se the power in 
conjunction with the other settlors to revoke the trust agree¬ 
ment. The Bureau is, therefore, of the opinion that the full value 
of the property transferred is taxable under sections 312 (c) and (d) 
of the Revenue Act of 1926.'' 

The apprai-sers appointed by the county court of Milwaukee 
County to afiprai.se the property in the ilecedent's estate, appraised 
one share of stock of the Patrick Cudahv Familv Co. at the fair 
market value of $100, and determined the fair market value of the 
life estate of the decedent's ap[)ointee to be $60,829.11. The average 
dividend upon the st(K‘k of the Patrick Cudahy Family Co. from 
1909 (when organized) to 1932, was $6,14 |x*r share. Tlie fair market 
value, of .^uch stock at the date of the decedent’s death was $100 
per share. 

OPINION 


Smith: Xoijurisdictional (question has been raised by either party 
to this proceeding, but because of the record made herein we deem it 
advisable to consider tliat question. Cf. Martha M. Ilanlfy, 21 
B.T.A. 379. The deficiency notice was addressed to ** AValdemar R. 
Helmholz, Executor, hastate of Irene C. Helmholz.’' The petition, 
captioned ** Waldemar R. Helmholz. as sole devisee and legatee 
under the will of Irene C. Helmholz, decea.sed ’', was based upon 
that notice. In his petition the petitioner alleged, and the respond¬ 
ent admitted, that “the petitioner was and is the sole beneficiary 
under the will of said Irene C. Helmholz. and it is in that capacity 
he prosecutes this appeal." It appears that tlie petitioner duly ad¬ 
ministered the estate, made final .settlement of his accounts, and was 
discharged as administrator bv the countv court of Milwaukee 
County in Septemlxu* 1928. It does not api)ear that the })etitioner 
ever notified the Commissioner of such final settlement and discharge. 
The settlement of the estate and the final di.scharge of the admin¬ 
istrator before the ta.x obligations were di.scharged neither extin- 
guished the tax nor relieved the j)etitioner from his liability under 
the law to pay it. Petitioner has invoked the jurisdiction of this 
Board for a redeterniination of the deficienev set forth in the notice 
addres.sed to him as executor of the decedent’s estate. Xo one has 
been misled as to the liabilitv asserted. In these circumstances we 
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li^cept jurisdiction of the proceeding. Charts Ilallock Whitehead^ 
Eii‘ecnfoi\ *24 B.T.A. 1111: ./c.sWc Smithy E.recufrix. 24 B.TUV. 807; 
Commisstoner v. Xew York Tnod Co.> 54 Fed. (2d) 408; certiorari 
denied, 285 U.S. 550. 

The primary issue is whether the 009 shares of stock, or aiiy inter¬ 
est therein, which the decedent placed in the trust created by the 
decedent, her parents, brothers, and sisters in 1918, sljould be 
27 included in her gross estate. The respondent contemns “ that 
the value of the })roperty in (piestion was properly ijncluded 
in the gross estate under the provisions of section 802 (c) and sec¬ 
tion 802 (d) of the Revenue Act of 1020." The petitioner insists 
that not even the life interest of the decedent's appointee should be 
included in the gross estate. Insofar as material hereto, section 802 
of the Revenue Act of 1920 is as follows: | 

** The value of the gross estate of the decedent shall be determined 
b}^ including the value at the time of his death of all ])ropei[ty, real 
or personal, tangible or intangible, wherever situated— i 

3ie 3tc * 9(C 4c He I ♦ 

1 

•*(c) To the extent of any interest therein of which the decedent 
has at any time made a transfer, by trust or otherwise, in contempla¬ 
tion of or intended to take etlect in possession or enjoyment at or 
after his death, except in case of a bona tide sale for an adequate 
and full consideration in inonev or monev's worth. * * f 

‘•(d) To the extent of any interest therein of which the decedent 
has at any time made a transfer, by trust or otherwise, wljere the 
enjoyment thereof was subject at the date of his death to anyj change 
through the exercise of a power, either by the decedent alone or in 
conjunction with any person, to alter, amend, or revoke, or where 
the decedent relinquished any such power in contemplation of his 
death, except in case of a bona hde sale for an adequate a|nd full 
consideration in monev or monev’s worth. * * * i 

I 

4c 4c 4c 4c 4c 4c ; 4( 

^*(f) To the extent of any property passing under a genera| power 
of appointment e.xercised by the decedent (1) by will, or i(2) by 
deed executed in contemplation of, or intended to take e^ect in 
possession or enjoyment at or after, his death, except in case of a 
bona fide sale for an adequate and full consideration in money or 
money's worth." ! 

In construing the decedent’s will as a valid exercise by Irene C. 
Helmholz of the power of appointment reserved in the trust! agree¬ 
ment, the Sui)renie Court of AVisconsin, in Ftrd Wtscothsir\ Trust 
Co. V. Helmholz. 108 AVis. 578: 225 X.AA". 181, 188. said: | 

“4' * * She had a most hazy conception of the change! which 

the trust deed had wrought iqwn her rights in and title to the cor¬ 
porate stoc-k conveyed by that deed. In drafting her will she used 
the language of the lavman. So far as the terms of her will were 
concerned, her husband was constituted her sole beneficiary^ AVe 
glean no purpose from the terms of the will to make any other 
person the beneficiary of her bounty. She j)robably was m^t con¬ 
scious of the necessity of exercising her power of ajipointmient by 
her last will and testament, and a specific intent to tnat end inkybabiy 
was not present in her mind, but it does most satisfactorily appear 
that slie intended to make her husband the beneficiary of ^11 and 
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everything of value which she could confer upon him by her last 
will and testament. If this purpose on her part is to be given effect, 
the will must be construed as an exercise of the power of appoint¬ 
ment. Not to do so would be recreant to the sacred trust with which 
the judiciary stands charged, inconsistent with established principles 
of law.,and especially the uniform rulings of this court. 

28 The Supreme Court of Wisconsin affirmed the trial court in 
holding that the decedent's husband was “ beneficiarv of the 
dividends acc-ruing from or paid upon the 999 shares of stock con¬ 
veyed by her trust deed.'' 

By the provisions of the trust deed, the remainders after the life 
estate of the grantors and their appointees were vested in the issue of 
such grantors, and, failing issue, in a designated charitable trust— 
such remainders taking effect upon the termination of the primary 
trust. If it were not for the provision for the termination of the 
trust and tlie power of appointment reserved by the decedent, we 
would have no hesitancy in holding that the corpus of this trust 
should not be'included in the decedent's gross estate under the ruling 
in May v. 281 U.S. 2;^8, which was followed per curiam in 

Burru't V. N art ham TntM Co., 288 U.S. 782; MorsuNin v. Burnet, 
283 U.S. 783: and Mci'armhh v. Burnet, 283 U.S. 784. See also 
Elizabeth B. Wallace. Executrhr. 27 B.T.A. —. 


In Charles II. ir. Foster et al.. Execnetors, 26 B.T.A. 708; affd., — 
Fed. (2d) — (C.C.A., 1st Cir., March 20. 1933), we said: 

“ * * * Where, as here, gifts are made irrevocablv to a trust and 

the donor reserves the income to himself for life and the right to 
designate the beneficiaries of the income after his deatli, which right 
is exercised in accord with the trust agreement, it is doubtful whether 
any portion of the trust property should be included in the deced¬ 
ent’s gross estate in view of the decision in May v. Ueiner, supra. 
Such doubts should be resolved in favor of the taxpayer (Gould v. 
Gould, 245 U.S. 151, 153), particularly in view of the fact that 
immediately following the jx^r curiam decisions in Burnet v. North¬ 
ern. Trust Co., supra: Morsman v. Burnet, supra; McCormick v. 
Bunu’t, suptra. Congress amended section 302 (c) of the Revenue Act 
of 1926 by joint resolution (Public, 131), approved March 4, 1931, 
which specifically provides for the inclusion of property transferred 
in trust where the transferor has retained for his life * * ♦ 


the income from the property or ♦ * * 1-}^^ right to designate 

the persons who shall ♦ ♦ ♦ enjoy * * * the income there¬ 

from.” The amendment was not retroactive and has been applied 
only to transfers ** made after 10: 30 p.m. * * * March 3, 1931.” 

Treasury Decision 4314. See United States v. Field, 255 U.S. 257. 

The provision for the termination of the trust, upon delivery to 
the * * * trustee of a written instrument signed by all of the 

then beneficiaries, other than testamentary appointees, declaring said 
trust term ati an end ”, did not render the trust revocable. The 


grantors of the trust are generally referred to as the subscribers, but 
assuming that the term beneficiaries ” embraces the grantors, no 
one of them could have revoked the trust alone. As was said by the 
Circuit Court of Appeals for the First Circuit in White v. ErskinCy 
47 Fed. (2d) 1014, 1016: 
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* * but where the decedent has no such power except by the 
consent of an adverse party as one of the beneficiaries, or as 

29 in this instance of the trustee for the beneficiaries, the pght of 
revocation is gone from the donor and also all bpieficial 
interest for taxing purposes under section 301 of the act. | 

See also Rehiecke v. North^nni Tnisf Co.,, 278 U.S. 339, 346; TJmon 
Gvardtan Co.^ 26 B.T.A. 1321, 1324. | 

In Porter v. Caw.mhfftoner. — U.S. —, decided March 13. Ip33, the 
Supreme Court pointed out that: ' 

u * % * Congress has progressively expanded the bases lor such 

taxation. Comparison of § 302 with corresponding provisions of 
earlier acts warrants the conclusion that (d) is not a mere specifica¬ 
tion of something covered by (a) but that it covers someth|ing not 
included therein. Cf. Chase Nafianal Bank v. United States. 278 
U.S. 327. Ttjlei' v. United States, 281 U.S. 497. Girinn v. Oormnds- 
sioner, 287 U.S. —. Burnet v. Guggenheim., 287 U.S. —. 1 

* * Subdivision (d) requires to be included in the Calcula¬ 

tion all property previously transferred by decedent, the enjoyjnent of 
which remains at the time of his death subject to any change by the 
exertion of a power by himself alone or in conjuction with Another. 
* * ♦ Here the donor retained until his death power enqugh to 

enable him to make a complete revision of all that he had done in 
respect of the creation of the trusts even to the extent of taking the 
property from the trustees and beneficiaries named and transjferring 
it absolutely or in trust for the benefit of others. So far as concerns 
the tax here involved, there is no difference in principle between a 
transfer subject to such changes and one that is revocable. ThC trans¬ 
fers under consideration are undoubtedly covered by subdivision (d). 

u * if. if. reservation here * * * while subject !to the 

specified limitation [that there could be no change in favor of the 
grantor or his estate], * * made the settlor dominant in re¬ 

spect of other dispositions of both corpus and income. Hi? death 
terminated that control, ended the possibility of any change t|y him, 
and was, in respect of title to the property in question, the sojirce of 
valuable assurance passing from the dead to the living. * * ; * ” 

In the instant proceeding, Mrs. Helmholz had irrevocably dis¬ 
posed of the corpus of the trust, and that property went to the re¬ 
maindermen designated in the trust agreement, upon the termination 
of the trust. She had no power to alter, amend, or revoke the trust 
instrument that would effect such a disposition as was possible in 
the Porter case and bring the property within the purview of sub¬ 
division (d). i 

In White V. Ersldne.^ supra, the Circuit Court of Appeals for the 
First Circuit, in construing subdivision (d) of the statute, sai^l: 

‘‘To hold that Congress under subdivision (d) intended under the 
guise of a tax on the transfer of property at death to impose a tax 
soleh' on a limited power of alteration of a trust, or a limited power 
of appointment uncier it, would be contrary, not only to the spirit of 
the act, but tlie express terms of section 301, Leser., ExecutYix,, v. 
Bwmet. Cam., supra; Fedelity-Phila. Ttnist Co.,, v. McCaughn 
(C.C.A.) 34 F. (2d) 600, 604, and so doubtful a construction tljat the 
contrarv intent should be resolved in favor of the taxpayer, Gguld v. 
Gould, 245 U.S. 151, 38 S.Ct. 53, 62 L.Ed. 211. ' I 
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IIavin»r fouiid that the c(>r])us of the trust here involved 
was not within the purview of subdivisions (c) and (d) of 
the statute, and by apj)lyin<r the eo^uite reasoninir of the Porter 
ease, it is reasonable to conclude that subdivision (f) covers prop¬ 
erty not otherwise s})ecitied in section 302. See also United States v. 
Field, 2;);) U.S. 2;)7. That bein^ the case, is the ])roperty here in¬ 
volved to be included in the decedent’s <rross estate by reason of her 
])ower of aj)pointinentif 

We have had occasion to deterniine what “ })ropei'ty ])assin^ under 
a jreneral power of appointment exercised by the decedent * * * 

by will ” was' to be included in tlie irross estate of sm*li decedent. 
Where the a])pointnient has been general and unrestricted and ui)on 
the exercise tliereof eti'ectively ilisj)osed of the corpus, we have held 
that the appointed property was includable in the <j:ross estate. 
See Kmihj Annette . l y/ziAs* Le.see, Exerxitrix, 17 B/F.A. 2()() : Efhrard 
J. Ilaiieii, E.cecutor, 17 B.T.A. 4G4: Marif M. I^er, E.recatri.r, 18 
B.T.A. 251: affd., 57 Fed. (2d) 399; ('orthmd F. HisJtap, Executor, 
23 B.T.A. 920: Jo.sej)h II atker II < (ir et (d., E-eecators, 20 B. I'.A. 082. 
See al.<o Sfrotto)! v. United Sfate.s, 50 Fed. (2d) 48. 

In Jo/ut- S. ^lontffono rxf et a/., Execa-tors, 17 B.T.A. 491. we held 
that the respondent correctly included the present worth of certain 
equitable life e.rtates in the decedent’s irro>s estate under section 402 
(e) of th(‘ Kevenue Act of 1921. which is similar to the applicable 
provision of tlu* 1920 act here involved. In that case it appears that 
in 1898 Samuel M. C’hild created a trust for the benefit of desi<rnated 
beneficiaries, includinir the decedent (Harriette Hall Morris). The 
trust continr.ed until the death of the last surviviiiir beneficiary. 
Upon the death of each beneficiary he or she had a <reneral power 
of a])pointmept over his or her interest in the trust, that is. to 
dispose of the income during the continuance of the tru.rt and to 
disjK).'<e of the corpus upon the termination of the trust. The dece¬ 
dent exerci.'^ed her })ower of aj)pointment. but with void limitations 
over. In holding that the present worth of the life estates ap¬ 
pointed by the decedent’s will should be included in her <rross e.state, 
we i<rnored the remainders, which nevertheless passed to her descend¬ 
ants ju.rt as if she had failed to exercise her power of apj)ointment. 
These facts distin<ruish the Montiromerv case from the instant 
proceeding. 

In Le.ser v. Barnet, 40 Fed. (2d) 750. the Circuit Court of A])peals 
for the Fourtli Circuit in ])art reversed the Board's decision {Etnihf 
Annette A(ftuns Leser, E.recutrix, i<apra') and held that only prop¬ 
erty subject tC|) a <reneral j)ower of appointment was to be included 
in the <i:r(K<s e.rtate of the donee of such power. The court said : 

* The fii*st question to be determined, therefore, is what 
is meant by a general power within the meaninir of the act, 
31 and we think there can be no question that by a general power 
is meant one which may be exerci.s^nl by the donee of the 
power in favor of any person whomsoi^ver including the donee 
himself or his own creditors. 


In this respect, the case of a general power of appointment is anal¬ 
ogous to that of a policy of in.surance where the insured has the 
riirht to change the beneticiarv and thus secure for his estate or his 
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creditors the proceeds of the policy. In siicii case it is heidjthat the 
proceeds of tiie policy may properly he included in the estate of the 
insured for the purpose of the e>tate tax. See CJuuse Nof.\ Hank v. 
U.S., 278 U.S. 327. 335. 49 S.Ct. 126. 127. 73 L.Ed. 405. 63 A.L.R. 
388. ' ' 


* 


The iiK-lu.'ion for pu!‘})(5ses of este.le taxation of ])ropert|y trans¬ 
ferred under a ireneral power is analoirous also to the incliusion of 
])ro])erty transferred in trust with power of revocation resjerved to 
the <rrant<>r. It is iield that upon the ^Tantor's death such i)ro})erty 
should be included in valuinir liis <rross estate. U])on the principle 
that the passin<r from him of the power and control over tjie prop¬ 
erty is taxable as a transfer. Re'nKckf' v. Trunt Co., 278 339, 

345. 49 S.C't. 123. 73 L.Ed. 410. 66 A.L.R. 397: SaJfonnfall vj Salfon- 
staJI, 276 U.S. 260. 271. 48 S.Ct. 225. 72 L.Ed. 565. I 

Exce])t that the donee of a general power may exercise it jin favor 
of his creditors and thus u.<e the pro})erty whicli is the subject of 
the power for his own use and benefit, there is no basis for iiicluclinir 
in his taxable e.state pro})erty which is subject thereto: |for this 
riirht is all that passes from his estate bv reason of his death. In 
Y.M.C.A. V. Darin. 264 U.S. 47. 44 S.Ct. 291. 292. 68 L.Ed. '558. the 
Sui)reme Court .<aid: “What this law ta.xes is not the intjere.st to 
which the le<ratees and devisees succwded on death., but the j intere.st 
whicli cea.^ed by reason of death.'' By this lan<rua<re we umlerstand 
the court to mean that the tax is imposed on what is transferred 
from decedent as a result of his deatli (Nrtr Yo-7'k Trim ('o. v. 
Einnrr. 256 U.S. 345. 41 S.Ct. 506. 65 L.Ed. 963. 16 A.LJR. 660; 
Knoirlfoi, V. Moore. 178 U.S. 41. 20' S.Ct. 747. 44 L.Ed. 96f)): an(l 
it logically follows that, where nothing is transferred, ai where 
jiroperty trasses under a limitation in remainder, there is no transfer 
to tax. Reinecke v. Trunt Co.. ni////-a. Nothin<r passes or h tran.s- 
ferred from the estate of the donee in the case of a naked oil special 
power of appointment, and (\)n<rress has reco^ized this !fact by 
not requiring that proyierty passing under a sjiecial ])oweir be in¬ 
cluded in the estate. It is only projierty subject to a general power— 
property of which the donee might have obtained the benefitiby sub¬ 
jecting it to the jiayment of his debts—which is required to be 
included. | 

The coui*t then proceeded to determine ‘‘ whether the power cre¬ 
ated by the conveyance * * * is a general power ’* under the 

law.^ of Maryland, .raying: 

* * * Only by considering, not merely the language (treating 

a power, but the effect and meaning which is given that language by 
the law of the state which governs the exercise of the pov^er, can. 
uniformity in the operation of the statute be attained.” | 

Under the terms of the trust indenture involved in the I instant 
proceeding, the only power of appointment reserved to the decedent 
was the power to appoint the beneficiary of her share of the income, 
and merely for the life of her appointee. Her pp'wer of 
32 appointment did not cover the corpus of the trust, w-hich had 
irrevocably passed beyond her control and which went to her 
issue upon the termination of the trust. Her power to appoiijit a life 
beneficiary was restricted to a natural person and/or a charitable 
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organization which, if appointed, could only receive the income dur¬ 
ing the remainder of the term of the trust. 

General and special powers are defined in the Wisconsin Statutes 
(1927) as follows: 

‘‘ Sec. 2»^2.05. General Power. A power is general when it author¬ 
izes the alienation in fee. bv means of a convevance. will, or charge 
of the lands embraced in the power to any alienee, whatever. 

Sec. 232.06. S])ecial Power. A power is special: 

‘*(1) When the person or class of persons to wliom the disposition 
of the lands under the power to be made are designat^'d. 

‘‘(2) When the ])ower authorizes the alienation by means of a 
conveyance, will, or charge of a particular estate or interest less 
than a fee.*’ 

Special })owers in trust are defined in section 232.22 as follows: 

‘‘A special power is in trust: 

‘‘(1) AWien the disposition which it authorizes is limited to be 
made to any ])articular ])ersons other than the grantee of such 
power. 

‘*(2) 'Wlien any {:>erson or class of pei*sons. other than the gi*antee. 
is entitled to any benefit from the disposition or charge authorized 
by the power.'* 

The term grantee as .so u.sed includes the person in whom the 
power of appointment is vested b}’ reservation, as in the instant 
proceeding. See .section 232.58. 'Wliile these definitions are a part of 
the real property law of Wisconsin, they are applie<l as the personal 
property law. CairJcer v. Dreufzer (Wis.), 221 N.W. 401, 413. The 
y)ower of appointment reserved to the decedent embraced an interest 
less than a fee, the disposition within the exerci.se of the })ower was 
limited to persons other than the grantee, and the benefit thereunder 
was re.stricted to the life of a natural ]>erson or a charitable organi¬ 
zation for the remainder of the term. The ])ower of appointment 
reserved to the decedent was therefore a special power (cf. Cawker v. 
Ih^eutzi'T. supra), and since the revenue act covers only property 
passing under a general j)ower, the interest conveyed by the dece¬ 
dent's exercise of this special power of appointment, to wit, the life 
e.state of this ]>etitioner, .should not be included in the gross estate. 
Leser v. Burnrt. supra. 

The .secondary (juCvStion is the fair market value of the one share 
of stock which the respondent has included in the gross estate at a 
value of $320. and which tlie petitioner contends had a fair market 
value of onlv $100. There were no .sales of this sto<*k. and when the 
petitioner .sought to have it transferred to himself he was offered 
$100 for it. The restrictions upon the disposition of this stock were 
valid ailid enforceable under the law of Wi.sconsin. See la re 
33 La%in. 146 Wis. 252: 131 X.W. 366: Casper v. KaJt-Zham.ers 
Mfp. Co.. 159 Wis. 517: 149 N.W. 754. Unlike the situation 
considered in Estate of Louise N. SchuJz. 14 B.T.A. 419. the direc¬ 
tors of the Patrick Cudahy Family Co. tendered $100 to the peti¬ 
tioner in an effort to purchase this share; it does not appear whether 
or not the tender was accepted. The appraisers for the State of 
Wisconsin considered the restrictions upon the transfer of this stock 
in determining a valuation of $100. WTien these restrictions are 
considered in the light of the dividend record of the corporation, 
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and the fact that it was a close family affair, we are unabjle to con¬ 
ceive of a concourse of buyers and sellers that would give ^his stock 
the fair market value determined by the respondent. In jthese cir¬ 
cumstances we sustain the petitioner’s valuation of $100 for this 
share. Cf. Herhert W. Eldredge^ 18 B.T.A. 194; RicnfiLrd deZ, 
Puree et AdmJmstrators, 22 B.T.A. 1070. | 

Reviewed by the Board. i 

Judgment will be entered under Rule 50. | 

Stern HAGEN dissents. j 

I 

34 United States Board of Tax Appeals, Washington! 

Docket No. 50485 1 

I 

Waldemar R. Helmholz, Executor of the Estate of Iirene C- 

Helmholz, Deceased, petitioner I 

i 

V. \ 

I 

I 

Commissioner of Internal Revenue, respondent | 

j 

Deemon \ 

I 

i 

Pursuant to the findings of fact and opinion of the Boalrd in the 
above-entitled proceeding promulgated May 23, 1933, paHies liti¬ 
gant, on October 20, 1933, hied with this Board an agreed iecompu- 
tation of estate tax liability of the above-named petitioner, i Where¬ 
fore, it is j 

Ordered and decided that there is a deheienev in estate! tax due 
from the petitioner in the amount of $143.86. | 

(Signed) Charles P. SmitIh, 

Member. 

Enter: ^ | 

CPS: aa. ! 

Entered October 31, 1933. j 

34a (Endorsed:) United States Board of Tax Appeal^. Filed 
Jan. 19, 1934. 

United States Board of Tax Appeals 

Docket No. 50,485 | 

I 

I 

Waldemar R. Helmholz, as Executor, Sole Devisee and ILegateb 
under the Will of Irene C. Helmholz. Deceased, petitioner 

' I 

Commissioner of Internal Revenue, respondent j 

I 

Stipvlation for Review by the Court of Appeals of the District of 

Columbia ; 

i 

It is hereby stipulated and agreed by and between the parties 
hereto, by their respective attorneys, that the decision of the United 
States Board of Tax Appeals in the above-entitled cause dated Octo- 
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ber 30. 1933, may be reviewed by the Court of Appeals of the District 
of Columbia. 

This a<rreement is made under and pursuant to the provisions of 
Section 1002 (d) of the Revenue Act of 1926. 

Januarv 17. 1934. 

% 

James Quarles. 

i Aftonunj for Petitioner. 

(Signed) E. Barre'it Prettyman. 

GeneraJ Coutnsel,, 

Bureau of Infernal Herenue. Attorney for Respondent. 


35 In the Court of Appeals of the District of Columbia 

(Endorsed) United States Board of Tax Appeals. Filed Jan. 20, 
1934. 

B.T.A. Doc-ket Xo. 50485 


Guy T. Hel\'erix(;. Commissioner of Internal Revenue, petitioner 

On Review 

V. 

Waldemar R. Helmholz. as Executor, Sole De\tsee and Legatee 
under the Will of Irene C. Helmholz, Deceased, respondent on 
review 

Petition for review and assign me nfs of error 


To the honorable judges of the Court of Appeals of the District of 
Colurribia: 

Now comes Guv T. Helveriuir, Commissioner of Internal Rev'enue, 
bv his attornevs, Frank J. ^\ideman, Assistant Attornev General, 
E. Barrett Prettyman, general counsel, and Lewis S. Pendleton, spe¬ 
cial attorney. Bureau of Internal Revenue, and respectfully shows: 


I 

That the i)etitioner on review (hereiruifter referred to as the Com¬ 
missioner) is the duly appointed, qualitied, and acting Commissioner 
of Internal Revenue of the United States, appointed and holding 
office by virtue of the laws of the United States. The respondent on 
review (hereinafter referred to as the taxpayer) is the statutory 
executor of the estate of Irene C. Helmholz, deceased, 
36 within the meaning of section 3*00 (a) of the Revenue Act of 
1926 and is also the sole devisee and legatee under the will of 
said Irene C. Helmholz, deceased. Pursuant to section 1002 (d) 
of the Revenue Act of 1926, the parties hereto have agreed by stipula¬ 
tion filed with the Board on Januarv 19, 1934, that the Board’s de- 
cision may be reviewed by the Court of A|)peals of the District of 
Columbia. 

II 

The nature of the controversy is as follows, to wit: Irene C. Helm¬ 
holz died on OctofcKU- 19, 1927. leaving a will wherein she devised and 
bequeathed all of her property to her husband, Waldemar R. Helm¬ 
holz, the petitioner herein. 
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On June 7, 1918, the decedent, her father and mother,! brothers 
and sisters, each acting on his or her own account and nit for the 
others, joined in the execution of a trust indenture wherein they 
transferred to the Wisconsin Trust Company cert-ain shared of stock 
of the Patrick Cudahy Family Company. 999 of said shares were 
transferred by this decedent. Under the terms of the indenture, the 
shares transferred by each of the several contributors were tlo be held 
upon the following trusts: (a) To pay the net income received in re¬ 
spect of the shares transferred by each subscriber to such subscriber 
as long as he or she should live; (b) upon the death of a subscriber to 
pay said net income to such person or persons for life as haid sub¬ 
scriber might by will appoint and upon failure to appoinlj or upon 
expiration of the term of appointment, then to pay said net income to 
the issue of said subscriber at the time of distribution. In cise a sub¬ 
scriber should die without surviving issue, it was providedj that the 
income should be paid to the surviving subscribers! or their 

37 issue living at the time of distribution. The trust w^s to end 
upon the death of the last surviving grandchild of Patrick and 

Anna M. Cudahy, father and mother of the decedent, wherdupon the 
corpus was to be distributed to the beneficiaries then entitled to 
receive the net income. It was further provided tluit the tru^t should 
terminate upon the extinction of issue of the decedent’s | parents, 
whereupon the trustee should transfer the corpus of the trijst to the 
Milwaukee Foundation. The trust indenture also providedj that the 
trust should terminate ‘‘ upon delivery to the trustee of d written 
instrument signed bv all of the then beneficiaries ” and that if anv of 
the stoc*k should be withdrawn by act of the parties, the tru.k should 
continue nevertheless in respect of the stock not so withdrawn. In 
her last will and testament, the decedent executed the pow^r of ap¬ 
pointment over the income in favor of her husband, the saki Walde- 
niar R. Helmholz. I 

At the time of the death of Irene C. Helmholz, the aifticles of 
Incorporation and bylaws of the Patrick Cudahy Family Company 
contained the following provisions: I 

Section 1. No transfer of stock in this corporation shall|be valid 
except in jiursuance of the vote of a majority of all the outstanding 
shares and before offering the said stock in writing to the ooard of 
directors of this corporation at its par value and giving sa[d board 
of directors ninety (90) days in which to sell said stock at (sUch par 
value to the then stockholders of the corporation. At the e^ipiration 
of ninety (90) days if no stockholders have purchased and paid for 
said stock, such stockholder or stockholders offering to sell shall 
have the right to sell to anyone whomsoever. 

Sec'tion 2. All of the snares of this corporation hertofoife issued 
shall be recalled and shall be reissued to the stoc’kholders ^ud such 
reissued shares shall have imprinted thereon in words or substance 
section 1 of this article, and such shares as may hereafter be issued 
shall likewise have so imprinted thereon such section.” 

38 The taxpayer filed a Federal estate tax return anjd listed 
therein as property belonging to the decedent at the!time of 

her death, one share of the Patrick Cudahy Family Company], valued 
at $240.00. In determining the Federal estate tax on the ^state of 
.said Irene C. Helmholz. deceased, the Commissioner included said 
one slnire of slock ut a valuation of $320.00. The Commissio^ier also 


I 
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included as a part of decedent's gross estate the 999 shares of the 
Patrick Cudahy Family Company, transferred by decedent to the 
Wisconsin Trust Company at a valuation of $320.00 per share. As 
a result of these and other adjustments, the Commissioner notified the 
taxpayer that there was a deficiency proposed for assessment against 
him of $2,653.47. The taxpayer filed a petition with the United 
States Board of Tax Appeals and in due course a hearing was held 
before the Board. On May 23, 1933, the Board promulgated its 
opinion and interlocutory decision holding that said 999 shares of 
the Patrick Cudahy Family Company should be excluded from the 
decedents gross estate and valuing the one share of said stock belong¬ 
ing to the decedent at the time of her death at $100.00. On October 
30, 1933, the Board entered its final order, determining a deficiency 
in estate tax due from the taxpayer in the amount of $143.86. 

Ill 

The Commissioner being aggrieved by the findings of fact and con¬ 
clusions of law contained in said decision desires to obtain a review 
thereof by the Court of Appeals of the District of Columbia.Where- 
fore he })etitions that a transcript of the record be prepared in 
accordance with the rules of said Court and transmitted to 
39 the Clerk for filing and that appropriate action be taken to the 
the end that the errors complained of may be reviewed and 
corrected by said court. 

IV 


The Comissioner’s assignments of error are as follows: 

1. The Board of Tax Appeals erred in determining that the value 
of 999 shares of Patrick Cudahv Familv Companv stock transferred 
bv the decedent to the Wisconsin Trust Companv under trust inden- 
ture dated June 7,1918. should be excluded from the decedent’s gross 
estate. 

2. The Board of Tax Appeals erred in failing to determine that 
the transfer of said 999 shares of Patrick Cudahy Family Company 
stock constituted a transfer intended to take effect in possession or 
enjoyment at or after the decedent's death, within the meaning of 
section 302 (c) of the Revenue Act of 1926. 

3. The Board of Tax Appeals erred in failing to determine that 
the enjovment of said 999 shares of Patrick Cudahv Familv Com- 
pany stock was subject to change through the exercise of a power 
either by the decedent alone or in conjunction with others to alter, 
amend or revoke the trust within the meaning of section 302 (d) 
of said act. 

4. The Board of Tax Appeals erred in failing to determine that 
the value of said 999 shares of Patrick Cudahy Family Company 
stock to the extent of the equitable life interest therein of her hus¬ 
band, Waldemar R. Helmholz. passed to decedent's said husband 
under a general power of appointment exercised by the decedent by 
will within the meaning of section 302 (f) of said act. 

5. The Board of Tax Appeals erred in holding that restrictions 
contained in the bylaws of the Patrick Cudahy Family Company 
were binding upon the Commissioner in valuing the stock of said 
company for purposes of taxation. 
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6. The Board of Tax Appeals erred in finding as a fact that the 
Patrick Cudahy Family Company stock was worth $10(|).00 per 
share. 

7. The Board of Tax Appeals erred in failing to find that the 

value of said stock was $320 per share as determined j by the 
Commissioner. I 

8. The Board of Tax Appeals erred in determining that jthere is 

a deficiency due from the petitioner of only $143.86. ! 

9. The Board of Tax Appeals erred in failing to determine 

40 that there is a deficiency due from petitioner in the | sum of 

$2,653.47. I 

Frank J. Wideman, | 
ssisfa/t f .1 fforney G eiural’. 
(Signed) E. Barrett Prettyma:^? 
Goteral CoutuseU Bureau of Internal Rei\enue. 
Of counsel: | 

Lewis S. Pendleton, | 

Special *1 ttorney^ Bureau of In fernal Re ven ue. \ 

United States of America, 

Dwtrict of Columbia, ss: 

Lewis S. Pendleton, being duly sworn, says that he is a special 
attorney in the office of the general counsel of the Bureau of Internal 
Revenue and as such is duly authorized to verify the foregoing 
petition for review; that he has read said petition and is familiar 
with the contents thereof; that said petition is true of his owij know¬ 
ledge except as to the matters therein alleged on information and 
belief, and as to those matters he believes it to be true. i 

' I 

Lewis S. Pendleton. 

Sworn and subscribed to before me this 20 day of Januar^’, 1934. 

George W. KreisI 

Notary Public. 

My commission expires November 16, 1937. i 

41 Received Jan. 24, 1934. L^.S. Board of Tax Appeals, j 

(Endorsed:) Linked States Board of Tax Appeals. Filed 

Jan. 24, 1934. 

In the Court of Appeals of the District of Columbia 
B.T.A. Docket No. 50485 I 

I 

Gut T. Helvering, Commissioner of Internal Revenue, petitioner 


Waldemar R. Helmholz, as Executor. Sole Devisee and LpiATEE 
under the will of Irene C. Helmholz, deceased, respondent 

i 

Notice of ftliny petition fo^' re'^riev: | 

I 

I 

To: James Quarles, Esq., | 

Southern^ Building. W adiingtoih., D.C. \ 

You are hereby notified that the Commissioner of Internal! Reve¬ 
nue did. on the 20th dav of Jaiiuarv 1934, file with the clerk bf the 

V « I 
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United States Board of Tax Appeals, at Washin^on, D.C., a petition 
for review by the Court of Appeals of the District of Columbia, of 
the decision of the Board heretofore rendered in the above-entitled 
case. A copy of tlie petition for review and the assignments of 
error as Hied is hereto attached and served upon you. 

Dated this 20th dav of Januarv 1934. 

(Signed) B.\rrett Prettym.ax. 
General Cournsrl, Bureau of Intf^rnal Rereaue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of errors men¬ 
tioned therein, is herebv acknowledired this 22 dav of Januarv 1934. 

(Signed) J.\mes Quarles. 
Attorney far respondent on review. 

42 Received Feb. (>, 1934. U.S. Board of Tax A])peals. 

(Endorsed:) United States Board of Tax Appeals. Filed 
Feb. 6. 19:54. 

In the Court of Appeals of the District of Columbia 
B.T.A. Docket No. 50485 

Guy T. Hel\'ERing. (Commissioner of Internal Revenue, petitioner 


V. 

W.\ldemar’R. Hei.mholz. as Executor. Sole Demsee and LeCt.\tee 
under the will of Irene C. Helmholz, deceased, respondent 


Notice of filiag petition foi‘ rev-ieu' 


To Waldemar R. Helmholz 

2()1 Beacon Avenue. So^^■th Pa.^adenei. CaJifornm. 

You are herebv notified that the Commissioner of Internal Reve¬ 
nue did. on the 2(>th dav of Januarv 19:54, file with the clerk of the 
United States Board of Tax Appeals, at Washington, D.C., a petition 
for review by the Court of A])peals of the District of Columbia, of 
the decision of the Board heretofore rendered in the above-entitled 
case. A copy of the petition for review and the assignments of error 
as filed is hereto attached and served upon you. 

Dated this 20th dav of Januarv 1934. 

(Signed) E. Barrett Prettyman. 

General Counsel. Bureau of Infernal Revenue. 

Personal service of the above and foregoing notice, together with * 
a copy of the petition for review and assignments of error mentioned j 
therein, is hereby acknowledged this 22 oay of January 1934. j 

(Signed) Waldemar R. Helmholz, \ 

! Respondent on Review. \ 
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43 In the Court of Appeal- of the District of Columbiit 

Docket No. 50485 I 

I 

1 

United States Board of Tax Appeals. Lodged Mar. *24, 1934. 
(Endorsed:) United States Board of Tax Appeals. Filfd Mar. 
26. 1934. I 

Received Mar. 24. 1934. U.S. Board of Tax Appeals. | 

• j 

Guy T. Helvering. Com mission j:r of Intern.\l Revenue, petitioner 

V. I 

Waldemar R. Helmholz. as Executor. Sole Devisee and Legatee 

under the will of Irene C. Helmholz. deceased, respondent 

! 

i 

Statement of evidence \ 

\ 

The above-entitled cause came on for hearing before the Hon. 
Charles P. Smith, a member of the United States Board iof Tax 
Appeals at Washinirton. D.C., on December 8, 1932, there being 
present the respondent on review (hereinafter referred to as the tax¬ 
payer), by his attorney, James Quarles, and the petitioner oi^ review 
(hereinafter referred to as the Commissioner), by his attorney, Lewis 
S. Pendleton, | 

It was stipulated by and between the parties that at the jdate of 
death of Irene C. Helmholz, the articles of incorporation and the 
bylaws of the Patrick Cudahy Family Company contained the fol¬ 
lowing provisions: | 

Sec'tion 1. No transfer of stock in this corporation shall be valid 
except in pursuance of the vote of a majority of all the outs1:anding 
shares and before olfering the said stock in writing to the board of 
directors of this corporation at its par value and giving said board 
of directors ninety (90) days in which to sell said stock at such par 
value to the then stockholders of the corporation. At |the ex- 

44 piration of ninety (90) days, if no stockholders have purchased 
and paid for said stock, such stockholder or stockholders offer¬ 
ing to sell shall have the right to sell to anyone whomsoever. 

Sec. 2. All of the shares of this corporation heretofore issued 
shall be recalled and shall be reissued to the stockholders ar d such 
reissued shares shall have imprinted thereon in words or supstance 
section 1 of this article, and such shares as may hereinafter b^ issued 
shall likewise have so imprinted thereon such section.” i 

It was further stipulated that a copy of the trust indentur^ dated 
June 7, 1918, referred to in paragraph (2) on page 5 of the petition 
filed with the Board, together with a copy of the supplemental in¬ 
denture dated June 11, 1918, might be introduced and read |in evi¬ 
dence. Copies of these instruments as received in evidence | before 
the Board are attached hereto and made a part of this statement of 
evidence as exhibits A and B. The taxpayer also introduced jin evi¬ 
dence the depositions of John Bannen and Fred AV. Rogers^ taken 
pursuant to the order of the Board of Tax Appeals dated November 
3, 1932. So much of that evidence as is material and neces^ar}’ to 
the determination of the assignments of error contained in tl^e peti¬ 
tion for review is hereinafter set forth in narrative form. Cppy of 


I 

I 

I 



30 


HELVERING, COMR. INT. REV., VS. HELMHOLZ, ETC. 


the exhibits deferred to in the testimony as exhibits 1, 2-A, and 2-B 
are attached hereto and made a part of this statement of evidence. 

John Bannen, called as a witness on behalf of the taxpa 3 ^er, being 
first dul^’ sworn, testified on direct examination, as follows: 

45 My name is John Bannen. I am now and have been man¬ 
ager of the Patrick Cudahy Family’ Company since the time 

of its incorporation in 1909. I had charge of the books and am fa¬ 
miliar with the dividend record of the corporation during that pe¬ 
riod. The paper marked “ Exhibit 1 ■' is the correct dividend record 
of the companv, as compiled from the books. No dividends were 
paid in 1909, 19:>1. 192*2, 1923, 1929, and 1930. The paper marked 
** Exhibit 2-A" is a letter which was mailed to Waldemar Helmholz, 
notifying him of the resolution of the board of directors of the Pat¬ 
rick Cudalu’ Famih’ Compaiu*. The paper marked ** Exhibit 2-B ” 
is a correct cop}’ of the resolution adopted by the board of directors 
of the Patrick Cudahv* Familv Company on December 4, 1928. 

Q. And exhibit ‘2-A was mailed to Waldemar Helmholz, was it? 

A. It was. 

Q. Was that resolution carried oat b\* the board of directors? 

A. It was. 

(The papers marked for identification as taxpa\^er's Exhibits 1, 
2-A, and 2-B” were thereupon offered and received in evidence.) 

Fred W. Rogers, called as a witness on behalf of the taxpayer, 
being first dulv sworn, testified on direct examination, as follows: 

Mv name is Fred W. Rogers. I am now and have been for about 
twenty-eight years court appraiser for the county court of Milwau¬ 
kee Count}'. ;I was one of the appraisers appointed b\' said court 
to appraise tlie property' of the estate of Irene C. Helmholz. Wil¬ 
liam E. McCart}' was the other appraiser. At that time I appraised 
the one share of the Patrick Cudalu’ Famih* Compan\' belonging to 
said estate and also the life estate of Waldemar R. Helmholz in 999 
.shares of said companv, which were held in trust by the First 

46 Wi.sconsin National Bank under trust indenture dated June 


7. 1918. I originallv valued the one share of the Patrick 
Cudah}' Familv Companv at $2*20.()(), based u])on the asset and lia- 
bilitv statement. Later I changed this valuation and finally found 
the fair market value of said one share to be $1()().00. This valua¬ 


tion was based upon a provision in the articles of incorporation of 
the Patrick Cudahv Familv ("ompanv. The provision which I had 
in mind is that contained in exhibit 2-B. The value of ii^lOO.OO per 
share was accepted bv the count}' court of Milwaukee County. I 
valued the life estate of Waldemar Helmholz in the 999 shares of the 


Patrick Chnlahy Family C’ompany held in trust by the First Wise 
sin National Bank at :^6r),S29.11. The basis was $100.00 a share 


iscon- 


999 shares and the valuation was computed in accordance with estab¬ 
lished .statutory tables for inheritance tax purposes. 

The foregoing evidence is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals and the same is ap¬ 
proved by the undersigned, Robert H. Jackson, general counsel, 
Bureau of Internal Revenue, as attornev for the Commissioner of 
Internal Revenue. 


(Signed) Robert H. Jackson, 
General Counsels Bureau of Interned Revenue, 
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The foregoing is all of the material evidence adduced at the| hear¬ 
ing before the Board of Tax Appeals, and the same is appro^jed by 
the undersigned, as attorney for the respondent on review. | 

(Signed) James Quarles, 
Attorney for Respondent on Review. 

The foregoing is all of the material evidence adduced at thej hear¬ 
ing and in order that same may be preserved and made a part ^f the 
record, this statement of evidence is duly approved and settled this 
26th day of March 1934. | 

Charles P. Smith, | 

Member United States Board of Tax App^cd^. 

48 Exhibit A I 

! 

Indenture, made this 7th day of June 1918, by and between 
Patrick Cudahy, Anna M. Cudahy, Elizabeth C. Beck, Mii^ry C. 
Dahlman, Irene C. Helmholz, Katherine C. Ferneding, Josephine 
C. Hoyt, John Cudahy, and Michael F. Cudahy, hereinafter desig¬ 
nated subscribers, parties of the first part, and Wisconsin jTrust 
Company, a Wisconsin corporation, hereinafter designated trustee, 
partv of the second part, 

W^itn-esseth: 

"Wliereas the said Patrick Cudahy has heretofore caused |to be 
organized a corporation under the laws of the State of Wisconsin 
known as the Patrick Cudahy Family Company: and. 

Whereas all of the above-named subscribers are members |)f the 
immediate family of said Patrick Cudahy and in the agCTegate 
are the owners of all of the capital stock of said the Patrick Cudahy 
Family Company except one thousand shares thereof belonging to 
the estate of Helen M. Cudahy, a deceased daughter of said Ptarick 
Cudahy, and one thousand shares thereof belong to Patrick Cudahy 
Institute, a Wisconsin corporation; and | 

Whereas it is the earnest wish and desire of said subscribers to 
confine membership in said the Patirck Cudahy Family Company, 
so far as j)ractic:able to those of the immediate family or said 
Patrick Cudahy, their descendants and appointees. I 

Now, therefore, in consideration of the premises aild the 

49 several benefits accruing to each of the parties hereto aid for 
other valuable considerations received by each of the jiarties 

hereto, the receipt whereof is hereby acknowledged, the subscribers 
hereto have sold, assigned, and transferred, and by these piiesents 
do sell, assign, and transfer to Wisconsin Trust Company as trustee, 
and to its successors in trust the shares of stock of said the llatrick 
Cudahy Family Company set opposite their respective name^, each 
of said subscribers assigning and transferring the number of Shares 
set opposite his or her name, respectively, and each acting on his 
or her own account and not one for the other, to wit: j 

Patrick Cudahv. fortv-nine shares. | 

Anna M. Cudahy, thirty-five hundred forty-nine shares. | 
Elizabeth C. Beck, nine hundred ninetv-nine shares. 

Mary C. Dahlman, nine hundred ninety-nine shares. 

Katherine C. Ferneding, nine hundred ninety-nine shares* 
Josephine C. Hoyt, nine hundred ninety-nine shares. | 

Irene C. Helmholz, nine hundred ninety-nine shares. | 

i 

I 

i 

I 

I 

I 
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Michael F. Cudahy, eight hundred ninety-nine shares. 

John Cudahy, nine hundred ninety-nine shares. 

To have and to hold, the said shares of stock, in trust nevertheless. 


for the uses and purposes and upon the terms and conditions herein¬ 
after expressed, and none other, that is to say: 

First. To execute and deliver to whomsoever all or a majority 
in interest of the beneficiaries under this agreement (being issue of 
Patrick Cudahy and Anna M. Cudahy) their executors, adminis¬ 
trators, and guardians, from time to time in writing shall di- 
50 rect, a proxy or proxies to vote said shares of stock at any 
and all stockholders’ meetings of the said the Patrick Cudahy 
Family Company in such manner as the holder of such proxy for 
the time being shall deem best. 

Second. To receive all dividends, ordinarv or extraordinarv, or in 
liquidation, declared and paid on account of the said stock, and to 
distribute the same when and as received as hereinafter provided. 
The action of the board of directors of said corporation in declaring 
or omitting to declare dividends shall be conclusive upon all persons 
having or claiming to have rights under this agreement. 

Third. To pay out of the dividends received in respect of said 
stock the expense of the administration of said trust, including any 


and all taxes which said trustee may be inquired to pay by any pres¬ 
ent or future law and such attorneys' or counsel fees as it shall in its 


discretion deem requisite or expedient to spend in the performance 


of its duties as trustee. 


Fourth. To pay and distribute the net amount of such dividends 
remaining after the payment of expenses of administration as afore¬ 
said from time to time as follows, to wit: 


(A) To each subscriber as long as he or she shall live, the net divi¬ 
dends received in respect of the shares of stock by him or her respec- 
tivelv transferred and assigned as aforesaid. 

(B) Upon the death of any subscriber, to pay to such then living 
appointee or appointees as such deceased sub.'^criber in and by last 
will and te.'^tament admitted to probate shall designate and appoint, 
the net dividends received in respect of the shares of stock by such 

subscriber transferred and assigned as aforesaid or such por- 
50 tion or I portions thereof as such appointment shall direct. No 
appointment hereunder shall be effective for a longer i>eriod 
than the natural life of the appointee. 

Ill the event of the termination of the primary tru.st hereby cre¬ 
ated, no capital stock of the Patrick Cudahy Family Company or 
other capital assets shall be distributed to any such testamentary 
appointee, but the ])ortion thereof to the dividends or income upon 
which such testamentary ajipointee is then entitled shall thereafter 
be held by said Wisconsin Trust Company for the term of such ap¬ 
pointment, in trust, to pay the net dividends or income thereof pur¬ 
suant to such appointment, with full power in said trustee to sell, 
convey, transfer, participate in voluntary or judicial partitions, and 


to invest and reinvest the same and the proceeds thereof, and u{X)n 
the termination of the term of said testamentary appointnient the 
said cajiital stock of the Patrick Cudahy Family Company or other 
capital assets shall be distributed as hereinafter provided for the dis¬ 


tribution of the same upon the termination of the primaiw trust 


hereby created. 
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(C) If any subscriber shall die without making appointjinent as 
aforesaid, or if any appointee of such subscriber shall not bejentitled 
to take or upon the termination of the term of any appointment, then 
said trustee shall from time to time pay the net dividends received in 
respect of the shares of stock by such subscriber transferred i and as¬ 
signed as aforesaid, or such portion thereof as shall be affected by 

such failure to appoint or inability of the appointee 'to take, 

52 or termination of the term of appointment to the issuejof such 
subscriber at the time of distribution proportionately by right 

of representation. " 1 

(D) In case a subscriber shall die without surviving issuel, or the 

issue of a deceased subscriber shall become extinct after thb death 
of such subscriber, and either (1) such subscriber shall nbt have 
made appointment as aforesaid, or (2) the appointee shallj not be 
entitled to take, or (3) the term of appointment shall have Expired, 
then and in either of such events the said trustee thereafter shall 
pay the net dividends in respect of the stock transferred fcy such 
deceased subscriber or that portion thereof affected by either or any 
of the foregoing contingencies to the surviving subscribers dr their 
issue living at the time of distribution proportionately by right of 
representation. i 

Fifth. The term of the primary trust hereby created shall ^nd (1) 
upon the death of the last surviving grandchild of Patrick and 
Anna M. Cudahy, they being then deceased, or (2) upon deliyery to 
the said trustee of a written instrument signed by all of tlje then 
beneficiaries, other than testamentary appointees, declaring said 
trust term at an end, or (3) upon delivery to said trustee of S copy 
(certified by the president or secretary of the Patrick Cudahy f'amily 
Company and under its corporate seal) of a resolution adopted by 
unanimous vote of the board of directors of said corporation declar¬ 
ing said trust term at an end, whereupon and in either of said events 
the said trustee shall distribute the capital stock of s^id the 

53 Patrick Cudahy Family Company to the beneficiaries tpen en¬ 

titled to receive the net dividends thereof other thanj testa¬ 
mentary appointees; excepting the shares to the dividend^ upon 
which such testamentary appointees are entitled, which shall be held 
by said trustee as hereinbefore provided. | 

The term of the primary trust hereby created shall also tenininate 
upon the dissolution of said the Patrick Cudahy Family Company 
in the manner and for any of the causes provided by law, Ivhere- 
upon the trustee shall distribute all the proceeds and assets' by it 
received upon the liquidation of said corporation to the beneficiaries 
other than testamentary appointees then entitled to receive nej: divi¬ 
dends or income in the proportion in which they are severally en¬ 
titled, excepting the proceeds and (or) assets of shares to t^e net 
dividends or income upon which testamentary appointees are entitled, 
which shall continue to be held in trust as hereinbefore provided. 

The term of the primary trust hereby created shall also teriiiinate 
upon the extinction of issue of the said Patrick and Anijia M. 
Cudahy, they being then deceased, whereupon the said trusted shall 
convey" and "transfer tlie stock of said the Patrick Cudahy Family 
Company to the Wisconsin Trust Company as trustee, to haVe and 
to hold the same upon the trusts and for the uses and purposes em- 
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braced in a certain resolution or declaration of trust adopted by the 
board of directors of the Wisconsin Trust Company May 24, 1915, 
establishing a certain community trust known as the Milwaukee 
Foundation for administration and distribution as in said 

54 trust declaration })rescribed and defined, subject, however, to 
any existing valid testamentary appointments made by 

subscribers hereto as hereinbefore provided. 

Sixth. In the event that by act of the parties or by operation of 
law any of the stock of said the Patrick Cudahy Family Company 
so assigned and transferred as aforesaid shall be withdrawn from 
the operation of the primary trust hereby created, said trust shall 
nevertheless continue in respect of all of said stock not so "with¬ 
drawn unless and until terminated as herein provided. 

Other sto<*k of said the Patrick Cudahv Familv Companv may 
be transferred and assigned to said trustee by any or either of the 
subscribers hereto or their issue and upon being so transferred 
and assigned shall thereafter be deemed to constitute and form a 
part of the trust fund hereby created and be in all respects sub¬ 
ject to all of the terms and provisions of this instrument. 

Seventh. The Wisconsin Trust Company, for itself and its suc¬ 
cessors in trust, covenants, promises, and agrees that it as said 
trustee will -^irell, truly, and faithfully execute and perform all and 
singular thei trusts hereinbefore described and hereby reposed in it I 
according to the terms, intent, and meaning of these presents, but I 
said Wisconsin Trust Company .shall not be liable for any action or ■ 
nonaction taken or omitted in goo<l faith and in the exercise of i 
reasonable care, nor for the acts, defaults, or miscarriages of its offi- ' 
cers, agents, or employes, provided such officers, agents, or I 

55 employes are selected or employed with reasonable care and ■ 

diligence. j 

Eighth. In the event of the dissolution for any cause of said ; 
Wisconsin Trust Company, a successor in trust shall be appointed ; 
in the manner provided by the laws of the state of AVisconsin which : 
successor in trust shall be a trust company organized under the laws t 
of said state of AVisconsin. I 

In witness whereof, the said subscribers have hereunto set their 
hands and seals in duplicate the day and year first above written. 


(Signed) Patrick Ci’daiiy [seal] 

Anna M. Cudahy [seal] 

** Elizabeth C. Beck [seal] 

“ Mary C. Dahlman [se.\l] 

Katherine C. Fernedinc. [seal] 
‘‘ Josephine C. Hoyt [seal] 

Irene C. Helmholz [seal] 

Michael F. Cudahy [seal] 

John Cudahy [seal] 


[corpobate seal] 
Countersigned: 


Wisconsin Trust Company, 
By Oli\’er C. Fuller. 

Douglas F. McKey, 

Sect'etwry, 


($209.8*2 in revenue stamps attached.) 


4 
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Exhibit B 


This supplemental and amendatory indenture made tliis 11th 
day of June 1918 by and between Patrick Cudahy, Anna M. Cudahy, 
Elizabeth C. Beck, Mary C. Dahlman, Irene C. Helmholz, Kj^therine 
C. Ferneding, Josephine C. Hoyt, John Cudahy, and Midhael F. 
Cudahy, hereinafter designated subscribers, parties of the fiijst part, 
and Wisconsin Trust Company, a Wisconsin corporation, i herein¬ 
after designated trustee, party of the second part. | 

Witnesseth: I 

Whereas, the said subscribers have executed an indentur^ dated 
June 7, 1918, for the purpose of transferring certain sliare^ of the 
capital stock of the Patrick Cudahy Family Company to sajd Wis¬ 
consin Trust Company, as trustee, for the uses and purposes jtherein 
expressed, which said indenture has not yet been executed or accepted 
by or delivered to said trustee, and which by inadvertence jfails to 
express fully the intentions of the parties hereto, | 

Now, Therefore, in consideration of the premises, the undersigned 
parties do hereby agree as follows: 

First. That the said indenture of June 7, 1918, and thisjinstru- 
ment when both are delivered to and executed and accepted by said 
Wisconsin Trust Company shall constitute and be construe4 in all 
respects as one agreement. | 

Second. That paragraph (B) of article fourth of said indenture 
shall be construed to apply to and authorize appointment made 
only to and for the benefit of natural persons. | 

57 Third. That in case any subscriber in and by lakt will 
and testament admitted to probate shall direct that ^he net 

dividends received in respect of the shares of stock bv sucjh sub¬ 
scriber transferred and assigned or any portion thereof be paid to 
any incorporated or unincorporated charitable organization! or be 
expended for charitable purposes, the said trustee until the termina¬ 
tion of the primary trust created by said indenture of June 1918, 
shall pay or expend the same in accordance with such directi(in, and 
upon tile tennination of said primary trust shall convey and transfer 
the capital stock of said the Patrick Cudahy Family Company in 
resjiect of wliicli the dividends are so directed to be paid or expended 
and (or) any other capital assets received by said trustee jn lieu 
or in respect thereof to the Wisconsin Trust Company, as trustee, 
to have and to hold the same upon and for the uses and jiUrposes 
embraced in a certain resolution or declaration of trust adopted 
by the board of directors of the Wisconsin Trust Company May 
24, 1915, establishing a certain community trust known ajj; Mil¬ 
waukee Foundation for administration and distribution as ih said 
trust declaration prescribed and defined, subject however jx) the 
provisions of the lavSt will and testament of such subscriber i^isofar 
as they are not inconsistent with the terms and provisions of said 
resolution or declaration of trust establishing the Mih^^aukee 
P'oundation. j 

Fourth. In the event that bv virtu re of said indenture of Jtine 7, 
1918, or of this instrument capital stock of the Patrick Cudahy 
Family Company or other securities or assets shall co^ie to 

58 the hands of said Wisconsin Trust Company or its successor 
or successors to be held as trustee after the termination pf the 
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primary trust created by said indenture of June 7, 1918, the trustee 
is hereby authorized and emix)\vered in its discretion to sell, convey, 
assiirn, and transfer or to hold the same in the form in which re- 
ceive<l or to exchange the same into other forms of investments 
and securities as to it shall seem best calculated to realize the pur- 
}K>ses for which such trust fund shall be held, iri'es})ective of such 
assets conforming or not conforming to law in respect of the invest¬ 
ment of trust funds, and to join and {)articipaU‘ in partitions volun¬ 
tary or judicial of real or [HU'sonal property included therein. 
Whenever and if. however, the trustees shall have converted any of 

said stock or other assets into monev. it shall thereafter invest such 

* 

moneys in conformity to the law rejrulating the investment of trust 
funds or as provided in said resolution establishinir the Milwaukee 
Foundation as the case mav be. 

In witness whereof, the parties of the first part have hereunto 
set their hands and seals and the ])arty of the second part has 
caused this instrument to be executed by its president and counter- 
sijrned by its secretary, and its corporate seal to be hereunto attached, 
all in duj)licate. this 11th day of June 1918. 

(Signed) Patrick Ccdahy. [seal| 

** Anna M. Ci DAHY. IsealI 

' “ Elizareth C. Beck. [seal] 

i •• M ary C. Dahlman. [seal] 

59 " Katherine C. Fernedinc. IseaeI 

Josephine C. Hoyt. [seal] 

“ Irene C. Helmholz. [seal] 

*• John Ccdahy. [seal] 

*• IVIichael Ccdahy. [sr:AL] 

Wisconsin Trcst Company. 

“ r*v Olivei: C. Fcller. P / rf </ d / nf . 


[corporate seal] 
Countersipied: 


Douglas F. McKey. Secretary. 
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! PATRICK CUDAHY FAMILY CO.— DIVIDEND RECORD 


Jan. 1 

1909 to Dec. 

31, 1909 

<4 

1910 “ 

44 

1910 

44 

1911 “ 

44 

1911 

44 

1912 “ 

44 

1912 

44 

1913 “ 

44 

1913 

44 

1914 

44 

1914 

<4 

1915 “ 

44 

1915 

44 

1916 “ 

44 

1916 

44 

1917 “ 

44 

1917 

44 

1918 “ 

44 

1918 

44 

1919 “ 

44 

1919 

44 

1920 “ 

44 

1920 

44 

1921 “ 

44 

1921 

44 

1922 “ 

44 

1922 

44 

1923 “ 

44 

1923 

44 

1924 “ 

June 30, 1924 

July 1, 1924 “ 

44 

1925 

44 

1925 “ 

44 

1926 

44 

1926 “ 

44 

1927 

44 

1927 “ 

44 

1928 


Amount 
prr atharc 


1. 75 
6 . 00 
6,00 
4. 00 
4. 00 
4. 00 
' 2 . 00 

4. 00 

5. 00 
5. 00 
8.00 


13. 50 

20. 25 

21 . 00 
21. 00 
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i Amount 
\ per share 

July 1, 1928 to June 30, 1929_]_ $_ 

“ 1929 “ “ 1930__. 

“ 1930 ‘‘ “ 1931____J_ 8.50 

1931 “ “ 1932________ _..j. 10.30 


a 


1 - 
I - 


Total amount paid per share____144. 30 

Average per year (2312 yr.)_____6. 14 


61 


Exhibit 2-A 


Pati{ick Cudahy Family Co.. I 
lOlo Rati tray Exchange Building^ 

M}Jtraukee, December 1 E\i028. 

Mr. AV. R. Helmhoijc. 

Hehn.hoiz 8hoe Mfg. Co.. Cudahy. 'W'ii<coii.sin. \ 

Dear Sir : In response to your letter of October ‘22, 192’8. epc*losin«JC 
Certificate No. 9 for one share of the ca})ital stock of the Patrick 
Cudahy Family Coni])any. issued in the name of Irene C. H^lmholz, 
and re(]ue.stin<r that the same be transferred by the company to 
AV. R. Helmholz, I enclose herewith a copy of the resoluti(|)n duly 
adopted by the Board of Directors of the company at a meeting 
thereof, held on the 4th day of December 1928. j 

Also please find enclosed check of the Patrick Cudahy jFamily 
Company, payable to your order as executor of the estate df Irene 
C. Helmholz. for $1(K).()0. in accordance with the resolution!. 

Yours veiy truly, 

Patrick Cudahy Family Com^^any. 
(Signed) John Bannex. Manager. 
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AA'hereas, the articles of incorporation and bylaws of the Patrick 
Cudahy Family Com})any contain the following restriction upon the 
transfer of the shares of stock of the corporation, to wit: ! 

SEmoN 1. No transfer of stock in this corporation sl|iall be 
valid except in pursuance of the vote of a majority of all t^ie out¬ 
standing shares and before offering the said stock in writing to 
the board of directors of this corj)oration at its par value andjgiving 
said board of directors ninety (90) days in which to sell sai(|l stock 
at such par value to the then stockholders of the corporatidn. At 
the expiration of ninety (90) days if no stockholders have purchased 
and paid for said stock, such stockholder or stockholders offering to 
sell shall have the right to sell to anyone whomsoever. j 

Section 2. All of the shares of this corporation heretofore] issued 
shall be recalled and shall be reissued to the stockholders anji such 
reissued shares shall have imprinted thereon in words or substance 
section 1 of this article, and such shares as may hereafter be;issued 
shall likewise have so imprinted thereon such section and | 
AA’hereas, AA^. R. Helmholz, as executor of the estate of Irtene C. 
Helmholz, deceased, has tendered Certificate No. 9 for one (1)1 share 
of the capital stock of said corporation, issued and now outstanding 
in the name of Irene C. Helmholz, and has demanded that the same 
be transferred to AY. R. Helmholz; and ! 
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Whereas, the stockholders of this corporation desire that none of 
said shares of stock shall pass out of the hands of the descendants 
of Patrick Cudahy, the founder of this company; 

Now, therefore, be it resolved by the board of directors of the 
Patrick Cudahy Family Company that pursuant to the articles of 
incorporation and bylaws aforesaid, this corporation buy the said 
share of st(K*k so tendered for the benefit of all the remaining 

63 stockholders of the corporation proportionately, and sell the 
same to said stockholders at the par value thereof, in such pro¬ 
portionate. fractional interests as shall divide the same equally 
among the stockholders joining in such purchase. 

Resolved, further, that the treasurer of the corporation pay to 
W. R. Helmholz the sum of one hundred dollars ($100.00) for the 
par value of said share of stock, and that the secretary of the cor¬ 
poration transfer the same upon the books of the company to the 
stockholders purchasing the same, and issue fractional shares there¬ 
for to the stoc*kholders entitled to the same. 

64 (Endorsed:) United States Board of Tax Appeals. 
Filed Mar. 24, B)34. 

Received Mar. 24, 1934. United States Board of Tax Appeals. 
In the Court of Appeals of the District of Columbia 

Docket No. 50485 

Guy T. Hel\'ering, Commissioner of Internal Revenue, petitioner 

V . 

Waldemar R. Helmholz, as Executor, Sole Devisee and Legatee 
under the Will of Irene C. Helmholz, Deceased, respondent 

Praecipe for record 

To thr clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals of the District of Columbia, copies duly certified 
as correct of the following documents and records in the above- 
entitled cause in connection with the petition for review by the 
said Court of Appeals of the District of Columbia, heretofore filed 
bv the Coininissioner of Internal Revenue. 

1. Docket entries of the prm'eedings before the Board. 

2. Pleadings before the Board: 

(a) Petition, including annexed copy of deficiency letter. 

(b) Answer. 

Findings of fact, opinion, and decision of the Board. 

4. Petition for review, together with proof of service of notice 
of filing petition for review and of service of a copy of i)etition 
for review. 

5. Statement of the evidence as settled and allowed. 

6. This praecipe. 

Service of a copy of the within praecipe is hereby admitted this 
22d (lav of March. 1934. 

i (Signed) Robert H. Jackson, 

General coun.seU Bureau of Internal Revenue. 

(Signed) James Quarles, 

! Attorney for respondent. 
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United States Board of Tax Appeals, Washington 

Docket No. 50485 

G^mmissioner of Internal Revenue, petitioner 
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V, i 

Waldemar R. Helmholz, as Executor, Sole Devisee and liegatee 
under Will of Irene C. Helmholz, Deceased, respondeht 

i 

i 

Certificate i 

I, B. D. Gamble, clerk of the U.S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 64, inclusive, ciontain 
and are a true copy of the transcript of record, papers, an^ pro¬ 
ceedings on file and of record in my office as called for by th^ Prae¬ 
cipe in the appeal as above numbered and entitled. 1 

In testimony whereof, I hereunto set my hand and affix the seal 
of the United States Board of Tax Appeals, at Washington, iin the 
District of Columbia, this 27th day of April 1934. I 

[seal] I 

B. D. Gamble,! 

Clerk, United States Board of Tax Appeals. 

66 United States Board of Tax Appeals 

Docket No. 50485 

Commissioner of Internal Revenue, petitioner I 

i 

V. \ 

Waldemar R. Helmholz. as Executor. Sole Devisee and Legatee 
under the Will of Irene C. Helmholz, Deceased, respondent 

Order cnJarffinf/ time 

Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation of the evidence and for 
transmission and delivery of the record sur petition for review of 
the above-entitled proceeding in the Court of Appeals of thc| Dis¬ 
trict of Columbia be and it is hereby extended to April 30, 1934. 
[seal] (Signed) Eugene Black, i 

Meml^er. 

Dated: Washington, D.C., March 14, 1934. | 

Now, April 27, 1934, the foregoing order enlarging time ceii^tified 
from the record as a true copy. | 

B. D. Gamble, ! 

Clerk, U.S. Board of Tax App<kd.s. 

d (Endorsed on cover:) Board of Tax Appeals. No. 16219. 

Guy T. Ilelvering, Commissioner of Interyial Revenue, peti¬ 
tioner., vs. Waldejyiax R. Helmholz, as sole dev-tsee amd legatee under 
the will of Irene C. Helmholz, deceased. 

(Stamped on cover:) Court of Appeals, District of Coluhibia. 
Filed Apr. 28, 1934. Henry W. Hodges, clerk. i 
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Whereas, the stockholders of this corporation desire that none of 
said shares I of stock shall pass out of the hands of the descendants 
of Patrick Cudahy, the founder of this company; 

Now, therefore, be it resolved by the board of directors of the 
Patrick Cudahy Family Company that pursuant to the articles of 
incorporation and bylaws aforesaid, this corporation buy the said 
share of stoc*k so tendered for tlie benent of all the remaining 

63 stockholders of the corporation proportionately, and sell the 
same to said stockholders at the par value thereof, in such pro¬ 
portionate, ! fractional interests as shall divide the same equally 
among the stockholders joining in such purchase. 

Resolved, further, that the treasurer of the corporation pay to 
W. R. Helmholz the sum of one hundred dollars ($100.00) for the 
par value of said share of stock, and that the secretary’ of the cor¬ 
poration transfer the same upon the books of the company to the 
stockholders purchasing the same, and issue fractional shares there¬ 
for to the st(K*kholders entitled to the same. 

64 (Endorsed:) United States Board of Tax Appeals. 
Filed Mar. :^4, 1034. 

Received Mar. 24, 1934. United States Board of Tax Appeals. 
In the Court of Appeals of the District of Columbia 

Docket No. 50485 

Guy T. Hel\'ering. Commissioner of Internal Revenue, petitioner 

V. 

Waldemar R. Helmholz, as Executor, Sole Devisee and Legatee 
under the Will of Irene C. Helmholz, Deceased, respondent 

Pi'aecipe far record 

To the clerk of the United Staten Board of Tax AppeaJn: 

You will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals of the District of Columbia, copies duly certified 
as correct of the following documents and records in the above- 
entitled cause in connection with the petition for review by the 
said Court of Appeals of the District of Columbia, heretofore filed 
bv the Commissioner of Internal Revenue. 

1. Docket entries of the pnx'eedings before the Board. 

2. Pleadings before the Board: 

(a) Petition, including annexed copy of deficiency letter. 

(b) Answer. 

Findings of fact, oj)inion. and decision of the Board. 

4. Petition for reyiew, together with proof of service of notice 
of filing petition for reyiew and of seryice of a copy of i>etition 
for reyiew. 

5. Statement of the eyidence as settled and allowed. 

6. This praecipe. 

Service of a copy of the within praecipe is hereby admitted this 
22d dav of March. 1934. 

(Signed) Robert H. Jackson, 
General coumel^ Bureau of Internal Revenue. 

(Signed) James Quarles, 
Attorney for respondent. 
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Waldemar R. Helmholz, as Executor, Sole Devisee and Legatee 
under Will of Irene C. Helmholz, Deceased, respondent 

Certificate I 

I, B. D. Gamble, clerk of the U.S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 64, inclusive, contain 
and are a true copy of the transcript of record, papers, ancl pro¬ 
ceedings on file and of record in my office as called for by the Prae¬ 
cipe in the appeal as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix the seal 
of the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 27th day of April 1934. 

[seal] 

B. D. Gamble, 

Clerk^ United States Board of Tax AppCfds. 
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Commissioner of Internal Revenue, petitioner 

V. 

Waldemar R. Helmhoi^z. as Executor, Sole Devisee and Legatee 
under the Will of Irene C. Helmholz, Deceased, respondenp 

Order etdartflnf/ time \ 

I 

Upon motion of counsel for j)etitioner, it is j 

Ordered that the time for preparation of the evidence and for 
transmission and delivery of the record sur petition for review of 
the above-entitled proceeding in the Court of Appeals of the! Dis¬ 
trict of Columbia be and it is hereby extended to April 30, 1934). 

[seal] (Signed) Eugene Black, 

Member. 

Dated: Washington, D.C., March 14, 1934. | 

Now, April 27, 1934, the foregoing order enlarging time cer|;ified 
from the record as a true copy. | 

B. D. Gamble, i 

Clerk. U.S. Board of Tax Appems. 

d (Endorsed on cover:) Board of Tax Appeals. No. p219. 

Chjuy T. Ilelverlng. Commissl/rner of Internal Revenue., \peti- 
tionei'., vs. Waldemar R. Helmholz. as sole devisee and legatee Umder 
the will of Irene C. Helmholz. deceased. | 

(Stamped on cover:) Court of Appeals, District of Colurjibia. 
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In the United States Court of Appeals tor 
the District of Columbia 

October Term, 1934 

No. 6219 I 

Guy T. Helvering, Commissioner of iNTERNiAii 

Revenue, petitioner I 

I 

V, ! 

Waldemar R. Helmholz, as Sole Devisee ai^d 

i 

Legatee Under the Will of Irene C. Helmhojiz, 
Deceased i 

i 

ON PETITION FOR REVIEW OF DECISION OF THE UNITBD 
STATES BOARD OF TAX APPEALS j 

. I 

! 

BRIEF FOR THE PETITIONER I 

j 

! 

OPINION BELOW I 

I 

The only previous opinion in the present case 
that of the United States Board of Tax Appeals 
(R. 12), which is reported in 28 B.T.A. 165. | 

JURISDICTION 

The appeal in this case involves estate taxes fc-r 
the year 1927 in the amount of $2,653.47 and is taken 
from a decision of the Board of Tax Appeals entered 
on October 31, 1933 (R. 23). The case is brought tb 

i 

this Court by petition for review on January 20, 193j4 
(R. 24), pursuant to the Revenue Act of 1926, c. 27|, 

(d: I 
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44 Stat. 9, 109, 110, Sections 1001, 1002, 1003, as 
amended by the Revenue Act of 1932, c. 209, 47 
Stat. 169, Section 1101. 

QUESTIONS PRESENTED 

1. Wliether certain shares of stock, or any interest 
therein, which the decedent placed in a trust created 
by her together with other members of her family in 
1918, should be included in her gross estate under 
Section 302 of the Revenue Act of 1926. 

2. What was the value of the stock, constituting 
part of the corpus of the trust, at the date of the 
settlor’s death. 

STATUTE AND REGULATIONS INVOLVED 

The .statute and regulations involved are set out 
in the Appendix, infraj pp. 16-18. 

STATEMENT 

The facts as found by the Board of Tax Appeals 
(R. 12-16) may be summarized as follows: 

The respondent is the administrator and sole 
beneficiar}’ of the estate of Irene C. Helmholz, a 
resident of Wisconsin, who died in 1927 (R. 12-13). 
In 1918 the decedent and other members of her family 
executed an agreement whereby they conveyed 
certain stock of the Patrick Cudahy Family Company 
in trust, to pay to each subscriber for life the divi¬ 
dends in respect of the shares transferred by the 
subscriber: and upon the death of each subscriber, 
to pay the dividends to such person or persons for 
life as the subscriber might by will appoint, and upon 
failure of appointment or upon expiration of the term 
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of appointment, then to pay the dividends to the 
issue of such subscriber at the time of distribution 
(R. 13-14). i 

The trust agreement provided in part as follqws 
(R. 33-34): | 

i 

Fifth. The term of the primary trust hereby 
created shall end (1) upon the death of ihe 
last surviving grandchild of Patrick and Arina 
M. Cudahy, they being then deceased, or |^2) 
upon delivery to the said trustee of a written 
instrument signed by all of the then benefi¬ 
ciaries, other than testamentary appointees, 
declaring said trust term at an end, or f3) 
upon delivery to said trustee of a copy (certi¬ 
fied by the president or secretary of the 
Patrick Cudahy Family Company and under 
its corporate seal) of a resolution adopted by 
unanimous vote of the board of directors lof 
said corporation declaring said trust term at 
an end, whereupon and in either of said even ts 
the said trustee shall distribute the capiljal 
stock of said the Patrick Cudahy Famdy 
Company to the beneficiaries then entitled to 
receive the net dividends thereof other than 
testamentary appointees; excepting the sharbs 
to the dividends upon which such testamentary 
appointees are entitled, which shall be held l^y 
said trustee as hereinbefore provided. i 

The term of the primar}^ trust hereby 
created shall also terminate upon the dissolu¬ 
tion of said the Patrick Cudahy FAMiiiv 
Company in the manner and for an}" of tbe 
causes provided by law, whereupon the trus¬ 
tee shall distribute all the proceeds and assets 


i 

I 
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by it received upon the liquidation of said 
corporation to the beneficiaries other than 
testamentary appointees then entitled to re¬ 
ceive net dividends or income in the proportion 
in which they are severally entitled, excepting 
the proceeds and (or) assets of shares to the 
net dividends or income upon which testa¬ 
mentary appointees are entitled, which shall 
continue to be held in trust as hereinbefore 
provided. 

I The term of the primary trust hereby 
created shall also terminate upon the extinc¬ 
tion of issue of the said Patrick and Anna M. 
Cudahy, they being then deceased, whereupon 
the said trustee shall convev and transfer the 
stock of said the Patrick Cudahy Family 
Company to the Wisconsin Trust Company 
as trustee, to have and to hold the same upon 
the trusts and for the uses and purposes 
embraced in a certain resolution or declaration 
of trust adopted by the board of directors of 
the Wisconsin Trust Company May 24, 1915, 
establishing a certain community trust known 
as the Milwaukee Foundation for adminis¬ 
tration and distribution as in said trust 
declaration prescribed and defined, subject, 
however, to any existing valid testamentary 
appointments made by subscribers hereto as 
hereinbefore provided. 

The decedent left a will, which was admitted to 
probate, and in which she bequeathed all her prop¬ 
erty to her husband, the respondent (R. 14). The 
Supreme Court of Wisconsin construed the will as a 
valid exercise by the decedent of the power of appoint¬ 
ment reserved in the trust agreement (R 17). 
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The articles of incorporation and bylaws of ^he 
Cudahy Company provided that no transfer of stpck 
should be valid except in pursuance of the vote o^ a 
majority of the shares and before offering the stock 
in writing to the Board of Directors for purchase!at 
par value (R. 14-15). The Commissioner deter¬ 
mined that the entire value of the Cudahy stcjck 
should be included in the decedent’s gross estite 
under Section 302 (c) and (d) of the Revenue Actjof 
1926, and that the stock should be valued at $320 

' I 

per share. The taxpayer appealed to the Board | of 
Tax Appeals which decided that the property should 

not be included in the decedent’s gross estate becaiise 

! 

it was not within the terms of Section 302 (c), (d),|or 
(f), and that the stock should be valued at $100 [icr 
share. 1 

I 

i 

SPECIFICATION OF ERRORS TO BE URGED j 

! 

The Board of Tax Appeals erred: | 

1. In determining that the value of 999 shares bf 

! 

Patrick Cudahy Family Company stock transferred 
by the decedent to the Wisconsin Trust Compapy 
under trust indenture dated June 7, 1918, should fee 
excluded from the decedent’s gross estate. | 

2. In failing to determine that the transfer of said 

999 shares of Patrick Cudahy Family Compariy 
stock constituted a transfer intended to take effect in 
possession or enjoyment at or after the decedentj’s 
death wdthin the meaning of Section 302 (c) of tfee 
Revenue Act of 1926. | 

3. In failing to determine that the enjoyment 
said 999 shares of Patrick Cudahy Family Company 

I 




stock was subject to change through the exercise of 
a power either by the decedent alone or in conjunc¬ 
tion with others to alter, amend, or revoke within the 
meaning of Section 302 (d) of the Revenue Act of 1926. 

4. In holding that restrictions contained in the 
bylawik of the Patrick Cudahy Family Company 
were binding upon the Commissioner in valuing the 
stock of the company for purposes of taxation. 

5. In failing to determine that there is a deficiency 
due frbm petitioner in the sum of $2,653.47. 

SUMMARY OF ARGUMENT 

1. Section 302 (d) of the Revenue Act of 1926 pro¬ 
vides that the value of the gross estate of the de¬ 
cedent should be determined by including the value 
at the time of his death of ail property, real or per¬ 
sonal, to the extent of any interest therein of which 
the decedent has at any time made a transfer, by 
trust or otherwise, where the enjoyment thereof was 
subject at the date of his death to any change through 
the exercise of a power, either by the decedent alone 
or in conjunction wdth any person, to alter, amend 
or revoke. In this case the settlor had the right to 
revoke provided that all the other surviving settlors— 
members of her immediate famil}-—agreed in writing. 
For all that the record shows, she may have been the 
lone survivor of the settlors prior to her death, and 
so had the unrestricted right to revoke. Therefore, 
the property which the decedent placed in trust 
comes within the meaning of Section 302 (d) and should 
be included in her gross estate. 


The property in question also conies witliinj the 
terms of Section 302 (c), because under the ternis of 
the trust it was ])ossible for tlie C(;rpus to r(‘veit to 
the settlor iirior to her death. It was not ceiitain 
that some remainder beneficiaries would take janv 
interest in the jiroperty until at or after the dpath 
of the settlor. | 

2. As to the value of the stock which formed part 
of the cor])us of the trust, the Board of Ta.\ Aiijieals 
considered itself bound bv a ])rovision in the articles 
of incorporation to the effect that no transfer* of 
the stock should he valid before offerin<^ the stock 
in writing to the board of directors at j)ar and gi'^’ing 
the board ninetv davs within whicli to sell the stjock 
at ])ar to the other stockholders. While this agk'e- 

i 

nient mav have been binding between the partied, it 

I 

should not be binding upon the ('ommissionef of 
Internal Revenue unless it could be shown that the 
amount corresponded to its actual value. 

regulations prescribe the pro])cr tests for determiping 

! 

the value of stock of a close corporation, and jthe 

Board failed to find the value in accordance witli !the 

! 

regulations. i 


ARGUMENT 


I i 

I 

The shares of stock which the decedent placed in tjust 
should be included in her gross estate under section 302 
of the Revenue Act of 1926 

Section 302 (d) of the Revenue Act of 1926, infra, 
p. 16, provides in part that the value of the grbss 
estate of the decedent should be determined by lin- 
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eluding the value at the time of his death of all 
I)ro})erty, real or personal, to the extent of any 
interest therein of wliich the decedent has at any 
time made a transfer, bv trust or otherwise, where 

V 

the enjoyment thereof was subject at the date of his 
death to any ciuinge tiirough the exercise of a }K)wer, 
either by the decedent alone or in conjunction with 
any ])erson, to alter, amend, or revoke. 

This section of tlu' statute was construed bv tliis 
Court earlu'r this yc'ar in Dort v. Helrcriny, ()9 F. 
(2d) 83(), in which th(‘ tax])ay(‘r filed a ])(‘tition for 
(‘(‘rtioi'ari on June 4, 19o4. Th.e (lovernmcait filed a 
brief in opposition to the petition and the Su])reme 
Court liias not yet passed u])on the })(‘tition, but will 

j)robably do so vdthin the n(‘Xt month or two. In 

that cas('. th(‘ dec(‘d(Uit cix'ated a trust in which he 
reservc'd the right to make any chang(\s during his 
Iif(4iiiu\ })rovid('(l th.at the changes slioiild l)e in 
writing tind signed by i)oth himself and the tnistc'c: 
he alsoi r{‘S('rv(‘d tiu' right, duritig ins lifetime, with 
tlu‘ cons(‘nt of the l)c‘n(‘iiciarv to revoke and cancel 
the trust, and to rcM[uir(' a r(‘conv(‘yanc(^ of the prop- 

(‘rtv to iiim. This ('oiii*t iield tl'.al under the circum- 

% 

stance's of th.at (*a.s(\ th(' oro])ertv which had been 

* A » 

plact'd in trust siioiikl liavt' bet'U included in the 
dece'chaiFs gross ('state uikU'i* .'^('Ction 3()2(d) of tlie 
ilevc'iUK' Act of lt)24. which is substaiitiallv the same 
as tlie corresponding section of the 1920 Act. 

In tliat case liiis Court said (P- S41): 

We iiave, therefore, here a tru.st in which 
the donor can onlv cancel and reinvest the 
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property in himself under certain named con¬ 
ditions, but who may, under the reservatibn 
to change, otherwise make such alteration |in 
tlie dis]:)osition of tlie beneficial interest as jhe 
may desire. It is this right which, in our viejw, 
brings tlie instrument within the ])i*ovisio|ns 
of subdivision (d), for, as we think, this reserva¬ 
tion is sufficient to permit the grantor to change 
tlie trust instrument in a way affecting the 
beneficiaries or the amounts which they migjit 
severally receive under it. In othei* words, 
it is a ])ow(‘r to affect tlie rights in the tru.st 
pro])erty. In this view it is clear tliat tjie 
jirovision brings tlie property transferred with¬ 
in the estate of the grantor at his death. 

In tlie instant case, the trust agreement orovidcfd 

! 

that tlie term of the trust siiould end u])on delivety 
to the trustee of a written instrument signed bv gll 

I 

of tlie then lieneficiaries, other tlian testamentary 
aiipointees, declaring the trust term at an end (R. 14, 
33). Inasmuch as all the designated bencficiari|.\s 
were settlors and were members of the immediate 
family of Patrick C'udahy (R. 13), it could not ]{)e 
said that it was necessary to olnain the consent bf 
adverse interests in order to revoke tlie trust. Ijn 
Wilherhee ('onuni^sioner, 70 P. (2d) 096 
2d), the court held that the iiroperty should ho ii'p- 

I 

eluded in the gross estate where the settlor reserved 

I 

the right to change tlie lieneficiary with the conseij 
of the trustees. But see Lit v. ('ommisHioner, decide! 
by the Circuit Court of A])peals for the Third (arcu 

I 

on July 20, 1934, and not yet officially reported, bilt 


t 
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may be found in 343-A p. 10126, Avhere it 

I 

was held that if the trust could be revoked onlv with 

V 

the consent of the beneficiary it should not be included 
in the ^ross estate. The time within which to ap])ly 
for certiorari in that case has not yet expired. The 
Lit case mav be distina:uish,ed from the instant case, 
because it was not necessary for the settlor to obtain 
the consent of parties other than the settlors. It 
was only necessary to obtain the consent of the other 
settlors, wlio could not reasonably be considered as 
adverse interests. 

Moreover, the record does not show that any of 

V 

the other .'Settlors were livin"; at the time of the deced¬ 
ent's death. Ill the absence of such a showing, we 
may assume that prior to her death the decedent 
was the only survivor, and therefore uiuier the terms 
of the trust had the unconditional ri«;ht to revoke 
the trust. 

The trust a.a:reement i)royided in the event that by 
act of the ])arties or by o})eration of law any of the 
stock of the C'udahy C'ompany placed in trust .should 
be withdrawn from the operation of the trust, the 
trust .^liould nevertheless continue in respect of all of 
tile stock not so withdrawn (R. 34). It mav reason- 
ably be inferred from this ]:)rovision that any one of 
the joint .settlors of the trust might witlulraw the 
shares of C'udahy C'ompany stock which he or she 
liad previously transferred. 

Of course, if the Cudahy C'ompany stock which the 
decedent placed in trust comes within the terms of 
^section 302 (d), it is not necessary to consider whether 
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j 

I 

it comes under any other subdivision of Section 302. 

I 

However, it may be pointed out that the corpus |of 
the trust also comes within the terms of Secti|)n 
302 (c), infray p. 16, because under the terms of t^e 
trust instrument no one acquired or could acquird a 
vested interest in the property until after the dece¬ 
dent’s death. Section 302 (c) of the Revenue Act |of 
1926 provides that there should be included in t ie 
gross estate the value of property of w^hich the decje- 
dent has at any time made a transfer, by trust br 
otherwise, intended to take effect in possession ^r 
enjoyment at or after his death, and Section 302 (jh) 

I 

provides that transfers made before as well as aft^r 
the enactment of the Act are included. Under the 
fifth clause of the trust agreement, there were listbd 
a number of conditions, any one of which migjit 
have occurred, under which the trust would ternii- 
nate. In such an event the corpus w^as to revert j^o 
the settlors (R. 33-34). Therefore none of the re¬ 
mainder beneficiaries had the enjoyment of the pro|> 
erty during the life of the settlor and none acquired 
the absolute and unconditional right to future pos¬ 
session and enjoyment of the property. The death 
of the settlor brought about an acquisition of proji- 
erty rights by the survivors and at that time they 
first acquired the unconditional right of enjoyment 
and possession as well as actual enjoyment and pos¬ 
session. Therefore, death became the generating 
source of definite accession to the beneficiaries’ pro 
erty rights and furnished an occasion for the tax. 

! 

j 

I 
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See Klein v. United States, 283 U.S. 231; Sargent v. 
White, bO F. (2d) 410 (C.C.A. 1st); Hohlitzelle v. 
United States, 3 Fed. Supp. 331 (C.Cls.). To the 
contrary, however, see Commissioner v. Wallace, de¬ 
cided 7)cr curiam June 4, 1934, in which the Govern¬ 
ment filed a petition for certiorari, which has not yet 
been acted upon. 

II 

In valuing the shares of stock placed in trust by the decedent 
under section 302 of the Revenue Act of 1926 and the 
applicable treasury regulations, the Commissioner is not 
restricted to the price fixed by agreement among the 
stockholders 

At the time of the death of the decedent, the 
articles of incorporation and the bylaws of the 
Cudahy Company provided in part that no transfer 
of stock should be valid before offering the stock in 
•writing to the board of directors at its par value and 
giving the board ninety days within which to sell 
the stock at par to the other stockholders. At the 
expiration of ninety days if no stockholders pur¬ 
chased the stock, the stockholder offering to sell 
had the right to sell to any one. These provisions 
were printed on the stock certificates. It appears 
that the petitioner sought to have one share of stock, 
which stood in the name of the decedent, transferred 
to himself, but the board of directors passed a resolu¬ 
tion offering to buy the share for SlOO, the par value 
of the stock. Whether the petitioner sold the stock 
for SI00 does not appear. It appears, however, that 
the petitioner filed a Federal estate tax return, upon 


I 


I 

i 

j 

I 
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which a share of Cudahy Company stock was listed 
at S240. In determining the deficiency, the Coi^- 

• j 

missioner included this share of stock in the gro?s 
estate at a valuation of $320; and also included tlje 
Cudahy Company stock at a value of 8320 per sha|*e 
(R. 14-15). The appraisers appointed by the statje 
court to appraise the property in the decedent^S 
estate determined that the market value of Cudahy 
Company stock was $100 per share (R. 16). 

Treasury Regulations 70 (1929 Edition), relatii^g 
to the estate tax under the Revenue Act of 1926, prcj)- 
vides in Article 13, infra, p. 16, that stock in a close 
corporation should be valued upon the basis of tlje 
company's net worth, earning, and dividend-paying 
capacity, and all other factors having a bearing upoh 
the value of the stock. The section of the statute tb 
which this regulation refers was not substantialliy 
altered in the Revenue Acts of 1928, 1932, or 1934. 
Therefore the regulation has received legislative sancj- 
tion. Brewster v. Gage, 280 U.S. 327, 337; Burnet 
V. Brooks, 288 U.S. 378, 392-393. | 

I 

There is no evidence in the record to show th0 

i 

Cudahy Company's net worth or earning capacityj. 
The record does show that the company paid a divt 
dend of $21 in the fiscal year beginning July 1,192'^, 
and ending June 30, 1928 (R. 36), during which the 
decedent died (R. 13). The record also shows that 

I 

the petitioner valued the stock at $240 per share iii 
the Federal estate-tax return (R. 15), and that the 
appraiser for the state court originally valued thb 
stock at $220 per share, based upon the asset an4 


i 
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liability statement of the company (R. 30). Later 
this valuation was changed to SlOO, based upon the 
provision in the articles of incorporation (R. 30). 
Accordingly, it appears that in determining a valua¬ 
tion of SlOO per share, the Board must have con¬ 
sidered itself bound by the provision in the articles of 
incorporation. In this respect the Board erred 
because it did not follow* the provision in the regula¬ 
tions; there is no evidence to support its finding other 
than the provision in the charter considered alone 
and without reference to the other factors having a 
bearing upon the value of the stock. 

There is one court decision, how*ever, w*hich seems 
to support the decision of the Board of Tax Appeals. 
In Wilson v. Bowers, 57 F. (2d) 682 (C.C.A. 2d), the 
decedent had given certain parties an option to buy 
some of his securities at a certain price wdthin four 
months after the qualification of his executors. It 
w’as held that the value of this stock for estate tax 
purposes w*as not greater than the amount specified 
in the option, altliough its actual value w*as greater. 
It may be pointed out, nevertheless, that the court 
did not consider the application of Article 13 of 
Treasury Regulations 70, and that the court might 
have reached a different result had its attention been 
called to the regulation. 

If the doctrine of the WiIso7i case is sound, it 
points the way to a simple method of avoiding Federal 
estate taxes. The regulations contain a more reason¬ 
able interpretation of the statute because the 3 '* are 
designed to prevent the shrinkage of an estate be 3 *ond 


I 
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I 

its actual value by agreement between the dece4ent 
and other parties. While the option agreen^ent 
should be enforcible as between the parties ther^ is 
no compelling reason why it should be binding u^on 

I 

the Commissioner of Internal Revenue in valuing |:he 

i 

estate. I 

Article 13 of Treasury Regulations 70 also provides 
that sales of only a small portion of a large holding 
or sales made without a real effort to secure the widest 
market possible, or sales made merely for the purp(|)se 
of fixing value, will not be considered as conclusive. 
This applies particularly to the negotiations for tjie 
sale of one share of stock of the Cudahy Company; 
the record does not show that the sale of that shajre 

I 

was ever consummated. 

CONCLUSION 

i 

The decision of the Board of Tax Appeals to the 
effect that the value of the 999 shares of Cudahy 

I 

Company stock which the decedent placed in trust 
should not be included in her gross estate is wronlg 
and should, therefore, be reversed. With respect t^p 
the value of the stock, the case should be remanded ip 
the Board with instructions to find the value of the 
stock in accordance with the rules laid dowm in Article 

I 

13 of Treasury Regulations 70. j 

Respectfully submitted. i 

I 

Frank K. Wideman, 

Assistant Attorney General. 
Sew ALL Key, 

Morton K. Rothschild, 
Special Assistants to the Attorney General. 
September 1934. 


APPENDIX 
♦ _ 

Statute and Regulations Involved 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 302. The value of the gross estate of 
the decedent shall be determined by including 
ithe value at the time of his death of all prop¬ 
erty, real or personal, tangible or intangible, 
wherever situated— 

sic :ic :|c :ic 

(c) To the extent of any interest therein of 

which the decedent has at any time made a 
transfer, by trust or otherwise, in contem- 
iplation of or intended to take effect in posses¬ 
sion or enjoyment at or after his death, except 
in case of a bona fide sale for an adequate and 
full consideration in money or money’s 
worth. * * * 

(d) To the extent of any interest therein of 
which the decedent has at any time made a 
transfer, by trust or otherwise, where the 
enjoyment thereof was subject at the date of 
his death to any change through the exercise 
of a power, either by the decedent alone or in 
conjunction with any person, to alter, amend, 
or revoke, or where the decedent relinquished 
any such power in contemplation of his death, 
except in case of a bona fide sale for an ade¬ 
quate and full consideration in money or 
money’s worth. (U.S.C.App., Title 26, Sec. 
1094.) 

***** 

Treasury Regulations 70, relating to the Revenue 
Act of 1926: 

Art. 13. Valuations —(1) General ,—The 
value of all property includable in the gross 

( 16 ) 
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estate is the fair market value thereof at tljie 
time of the decedent's death. The fair market 
value is the price at which property woufd 
change hands between a willing buyer andja 
willing seller, neither being under any conji- 
pulsion to buy or to sell. Where the property 
is sold within a reasonable period after the 
decedent ^s death, and it is shown that the 
selling price reflects the fair market valiie 
thereof as of the date of decedent ^s death, tHe 
selling price will be accepted. Neither de¬ 
preciation nor appreciation in value subse¬ 
quent to the date of decedent ^s death will be 
considered. All relevant facts and elements 6f 
value should be considered in every case. | 

:|e :(e ^ :|c I 

(3) Stocks and Bonds .— * * ♦ j 

Where there is no active market for k 
particular security (whether listed or unlisted), 
or where sales thereof made from time to tiin^ 
are greatly disproportionate to the holdings of 
the decedent, and the executor, in good faith, 
proceeds within a reasonable time to make k 
bona fide sale or sales of any such securities!, 
the amount so realized will be accepted as thk 
value. Sales, however, of only a small portioh 
of a large holding, or sales made without a reaji 
effort to secure the widest market possible, oif* 
sales made merely for the purpose of fixing 
value, will not be considered as conclusive. | 

Stock in a close corporation should be valued 
upon the basis of the company’s net worth] 
earning and dividend-paying capacity, and all 
other factors having a bearing upon the valuq 
of the stock. Complete financial and otheii 
data upon w’hich the estate bases its valuation 
should be submitted in duplicate with thk 
return. | 

Where as to any particular security condi-j 
tions of sale or ownership are such that the fair' 
market value, determined as already indicated,! 


I 
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would not afford a proper basis for valuation, 
the Commissioner, on final audit, will establish 
the value by considering all relevant factors. 

' In any case where the estate contends that 
the value if established by the general rules 
already given, is not the fair market value as 
of the date of death the evidence upon which 
it bases its contention should be filed with the 
return. 

* * ♦ * ♦ 
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INDEX. 


Questions Involved 



Outt.ine of Argument. ! 8 

Argument : | 

i 

I. The trust indenture does not violate the j 
rule against ])eri)etuities. | 10 


IT. By tlie Trust Indenture of June 7, 1918, the 
decedent divested lierself completely of legal 
title to the entire trust estate, reserving 
merely an equitable life interest in it and a 
limited power of appointment respecting it. 
Hence no part of the trust estate passed at 
tlie time of her death, with the possible ex¬ 
ception, in a qualified sense, of the equitable 
life interest to which her surviving husband 

was appointed by her will. 

Act is in conflict with the 5th Amend¬ 
ment if held to require the trust estate to 
be included in the estate of the decedent.... 

III. Retention by decedent of an equitable life 

interest in the trust estate does not bring 
the latter within the statute, the Trust 
Indenture, and not her death, being the 
‘‘generating source” of all interests in the 
estate . 

IV. Decedent had no power to revoke trust ex¬ 

cept with the concurrence of beneficiaries; 
hence such power did not change the irrevo¬ 
cable character of the transfer. 


I 


! 12 

I 

i 

I 

i 

I 17 


I 

I 


I 18 

I 

I 
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V. Tlie Board was correct in holding tliat the 
equitable life interest to which the surviving 
husband was appointed should not have been 
included in the gross estate of the decedent, 
because sub-section (f) of section 302, Reve- 
nue. Act of 1020, ap})Iies only to proi)erty 
passing under a general ])ower of ap])oint- 
nient, whereas the power here involved is a 
special, or restricted, one. 26 

Sub-section (f) of section 302 is the only 
])rovision of the act covering transfers by 
the exercise of a power of appointment, 
and therefore is the only provision appli¬ 
cable to the life interest of the surviving 
liusband . 29 

VI. The Board was correct in holding that the 
Commissioner erred in including the entire 
corpus of the trust estate in the gross estate 
of the decedent, since, at most, only the 
remainder life interest to which the surviv¬ 
ing husband was appointed could upon any 
permissible theory be said to have passed at 


the time of the decedent's demise. 31 

• Remainder interests vested. 32 


The statute would be in contravention of 
the Fifth Amendment if held to authorize 
a ;tax upon more than the life interest of 
the respondent . 35 

VIL The. Board was correct in holding tliat the 
Commissioner erred in finding the market 
value of the stock constituting the corpus of 
the trust estate to be $320 a share when the 
charter restrictions upon its transfer, and 
other facts, limit the market value to $100 


a share. 35 

Conclusion . 39 
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timteli ^tatE£f Court of ^pealsi 
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April Term, 1934. ! 

No. 6219. I 

i 

I 

! 

GUY T. HELVERIXG, Commissioner of Interjnal 

Revenue, i 

Petitioner, 

\ 

vs. j 

i 

j 

Waldemak R. IIelmholz, as Sole Devisee and Legatee 
under the 'Will of Irene C. Helmholz, Decease^, 

I 

Responde^nt. 


BRIEF FOR THE RESPONDENT 

j 

Nature of the Case j 

I 

I 

i 

This case is a petition for the review of a dec^ision 
of the United States Board of Tax Appeals. {R\ 23) 
The findings of fact and opinion of the Board are r^pro- 

I 

duced at pages 12 et seq. of the Record and are reported 
in 28 B. T. A. 165. ; 

The case involves a deficiencv assessment of Estate 
Taxes on the estate of Irene C. Helmholz, deceased. The 

i 

deficiency alleged by the Commissioner, except for a|neg- 
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ligible sum respecting another item, is based upon the 
transfer bv the decedent to a trustee bv a trust indenture 
dated June; 7, 1918, and a supplemental indenture dated 
June 11, 1918, which was nine years prior to the deced¬ 
ent’s death, of certain shares of stock in The Patrick 
Cudahy Family Company. The stock so transferred was 
valued by the Commissioner at $319,680 and the deficiency 
tax assessed was $13,267.34, subject to a credit by reason 
of inheritance taxes paid by the administrator, c. f. a., 
to the State of Wisconsin. 

The decedent died a resident of Wisconsin on Octo¬ 
ber 19, 1927, and the case therefore is governed by the 
Revenue Act of 1926, 44 Stat. 9, Secs. 301, 302. 

The Commissioner determined the entire corpus of the 
trust estate as regards the stock transferred bv Mrs. 
Helmholz to the tnistee to be includable in her gross 
estate, resting his decision ui)on section 302, sub-sections 
(c) and (d). (/?. 11) 

Statement of Facts 

The decedent, Irene C. Helmholz, was the daughter of 
the late Patrick Cudahy, of ^Milwaukee, Wisconsin, and 
was the wife of the respondent. At the time of her death 
she resided in a suburb of Milwaukee. 

By a trust indenture dated June 7, 1918 {R. 31), 
amended and supplemented by one dated June 11, 1918 
{R. 35), Mrs. Helmholz transferred to a corporate trustee 
999 shares of the capital stock of The Patrick Cudahy 
Family Company, a corporation organized under the laws 
of Wisconsin. Patrick Cudahy, his wife and their other 
children also were parties to the trust agreement and 
made similar transfers of the same stock. 

I 
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I 

i 

i 

i 


The decedent retained one share of the stock. jThis 
share she held and owned when she died. | 

The trust indenture provides that the trustee shall 
receive all dividends paid on the 999 shares of sto(ik so 
transferred to it, and that it shall, after deducting 

expenses of administration, distribute the net amouiiit of 

1 

such dividends as follows: ! 


(1) To Irene C. llelmholz so long as she lives; 

(2) Upon the death of Irene C. Helmholz, to! her 
appointee by last will and testament; and 

(3) Upon the death of such appointee, to the issije of 

Irene C. Helmholz. I 

The indenture also contains this provision: | 

i 

I 

Xo appointment hereunder shall be effec^tive 
for a longer period than the natural life of! the 
appointee. (R. 32) | 


And the supplemental indenture dated June 11, 1918, 

contains this provision : j 

i 

Second: That paragraph (B) of article Fourth 
of said indenture shall be construed to applV to 
and authorize appointments made only to and for 

I 

the benefit of natural persons. {R. Sb) \ 


Respecting the matter of the termination of the tirust, 
the original indenture provides: | 

I 

j 

j 

Fifth: The term of the primary trust heteby 
created shall end (1) upon the death of the last 
surviving grandchild of Patrick and Anna| M. 
Cudahy, they being then deceased, or (2) Upon 
delivery to the said trustee of a written insjtru- 
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ment signed by all of the then beneficiaries, other 
than testamentary appointees, declaring said trust 
term at an end, or (3) upon delivery to said 
trustee of a copy (certified by the president or 
secretary of The Patrick Cudahy Family Com- 
PAXY, and under its corporate seal) of a resolution 
adopted by unanimous vote of the board of direc¬ 
tors of said corporation declaring said trust term 
at an end, whereupon and in either of said events 
the!said trustee shall distribute the capital stock 
of said The Patrick Cudahy Family Company to 
the beneficiaries then entitled to receive the net 
dividends thereon other than testamentary ap¬ 
pointees: excepting the shares to the dividends 
upon which such testamentary appointees are 
entitled, which shall be held bv said trustee as 
hereinbefore provided. 

The tenn of the primary trust hereby created 
shall also terminate upon the dissolution of said 
Th^ Patrick Cudahy Family Company in the man¬ 
ner and for any of the causes provided by law, 
whereupon the trustee shall distribute all the pro¬ 
ceeds and assets by it received upon the liquidation 
of said corporation to the beneficiaries other than 
testamentary appointees then entitled to receive 
net dividends or income in the proportion in which 
they are severally entitled, excepting the proceeds 
and (or) assets of shares to the net dividends or 
income upon which testamentary appointees are 
entitled, which shall continue to be held in trust 
as hereinbefore provided. 

The term of the primary trust hereby created 
shall also terminate upon the extinction of issue of 
the said Patrick and Anna M. Cudahy, they being 
theiii deceased, whereupon the said trustee shall 
convev and transfer the stock of said The Patrick 
Cudahy Family Company to the Wisconsin Trust 
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Company as trustee, to have and to hold the pame 
upon the trusts and for the uses and purposes 
embraced in a certain resolution or declaration of 

I 

trust adopted by the board of directors of the 
Wisconsin Trust Company ^Mav 24, 1915, eistab- 
lishing a certain community trust known a^ the 
Alilwaukee Foundation for administration! and 
distribution as in said trust declaration prescribed 
and defined, subject, however, to any existing valid 
testamentary appointments made by subscribers 
hereto as hereinbefore provided. (B. 33-34) j 

As stated, Irene C. Helmholz died October 19, |l 927. 
She left the following will, written in her own handjand, 
needless to add, without the advice of counsel: | 

I 

I, Irene C. Helmholz, being of sound mind this 
22nd dav of Jan. 1921—declare this to be m\i last 
will and Testament—do hereby bequive to| my 

husband, all my possessions— i 

! 

Witnesses Irene C. HelmhPlz 

John Bannen ( R , 14) 

J. W. Bryden 

The above instrument was duly admitted to probate 
by the County Court of ^Milwaukee County, Wisconsin, 
as the last will and testament of Irene C. Helmholz ;| and 
Waldemar R. Helmholz, the surviving husband | and 
respondent in this review, was appointed by that ^ourt 
as administrator with the will annexed. 

I 

The trustee under the trust indenture brought an 
action in the Milwaukee Circuit Court, asking a construc¬ 
tion of the indenture and of the foregoing will, specifi¬ 
cally on the question as to whether the will was a ^Falid 
exercise by Irene C. Helmholz of the power of appoint- 
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ment reserved in tlie indenture. Both the trial court and 
the Supreme Court of Wisconsin lield tliat the will was 
a valid execution of the power. {First Wisconsin Trust 
Co. V. IJelmholz. 198 Wis. 573; 225 X. W. 181.) 

The articles of incor])oration and the by-laws of the 
Patrick Cudahy Family (’ompany contain the following 
provisions: 

(Section 1. Xo transfer of stock in this corpo¬ 
ration shall be valid except in pursuance of the 
vote of a majority of all the outstanding shares and 
before ofl'erimr the said stock in writing to the 
Board of Directors of this cor})oration at its par 
value and giving said Board of Directors ninetv 
(90) days in which to sell said stock at such par 
value to the then stockholders of the corporation. 
At the exi)iration of ninety (90) days if no stock¬ 
holders have purchased and paid for said stock, 
such stockholder or stockholders offering to sell 
shall have the right to sell to any one whomsoever. 

Section 2. All of the shares of this corpora¬ 
tion heretofore issued shall be recalled and shall be 
reissued to the stockholders and such reissued 
shares shall have imprinted thereon in words or 
substance Section 1 of this Article, and such shares 
as mav hereafter be issued shall likewise have so 
imprinted thereon such section. (7?. 29) 


In arriving at the amount of the asserted deficiency, 
the Commissioner valued the stock in The Patrick Cudahy 
Family Com])any at $320 a share, notwithstanding the 
foregoing (provisions of the articles of incorporation and 
notwithstanding the fact that the official appraisers of 
the probate court valued the stock at $100 a share, and 
despite the further fact that the only offer the P e titioner 
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i 

I 

has had for the one share he owns outright is $100, ivhicli 
was offered by the Board of Directors of the corpoijation 
in accordance with the provisions above quoted from the 
articles. {Depositions of John Bannen and Fred W. 
Rogers, i?. 30) I 

Moreover, the Commissioner treated the corpys of 
the trust estate, and in its entirety, as passing dt the 
death of Irene C. lielmholz and as being subject t|o the 
estate tax; whereas, as we understand the matteif, the 
most that can, in any view, be said to have passed at that 
time was the equitable life interest in the 999 shares of 
stock which the Kespondont acquired by virtue of tlie ex¬ 
ercise in his favor by his wife of the power of apj^oint- 
nient conferred by the trust indenture. The only interest 
the decedent herself had in the stock after its transfer to 
the trustee was the right to receive from the truste|e the 
dividends collected by it, less expenses and commissions, 
during her life, and the power to appoint a similar jequi- 
table life interest by her will. j 

We do not understand that there is any claim th^t the 
transfer of June 7, 1918, was made by Mrs. Helmhqlz in 
contemplation of death. | 

Questions Involved. | 

j 

Two major questions are presented: I 

First. Should any interest created by the i;rust 
instrument of June 7, 1918, in the 999 shar^ of 
stock have been included in the gross estate of 
the decedent and subjected to the estate tax?j 

Second. What was the taxable value of the 
stock—$100 per share, as contended by the| Re- 
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spondeiit, or $320 per share, as contended by the 
Commissioner? 

Both of these questions were answered by the Board 
of Tax Appeals in favor of the taxpayer Respondent. 

Outline of Argument 

Owing to the quite general character of the Commis¬ 
sioner’s reference to the statute in his notice of defici¬ 
ency, and deeming it inexpedient to leave unfortified any 
possible points of attack, it is necessary for our argument 
to take the form of a i)rocess of elimination. "We shall, 
therefore, with all the brevity reasonably possible, deal 
with every fact and feature of the case which might, by 
any possibility or upon any theory, be thought to bring 
the transfer of June 7, 1918, within the estate tax provi¬ 
sions of the Revenue Act of 1926, and shall endeavor to 
show that the transfer is not covered bv the act. 

The propositions we respectfully submit to the Court 
are as follows: 

I. That the trust indenture is not invalidated bv the 
rule against perpetuities. 

II. (1) That all interests in the trust estate here in¬ 
volved, with the possible exception of the equitable life 
interest to which the Respondent was appointed by the 
decedent’s will, passed completely by virtue and at the 
date of the trust indenture, June 7, 1918, and of course 
before the Revenue Act of 1926, and hence were no part 
of the decedent's gross estate at the time of her death on 
October 19, 1927, and therefore should not have been in¬ 
cluded in determining the amount of the estate tax. 
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(2) That a contrary construction of the Revenup Act 
of 1926 would render that act nnconstitutional. | 

I 

III. That tlie mere fact that Irene C. Helmholz re¬ 
served to Iierself an equitable life interest in the 999 
shares of stock did not alter the fundamental fact! that 
the trust indenture of June 7, 1918, and not her subse¬ 
quent death, was the “generating source’’ of all interests 
in the trust property. i 


IV. That even if any of the provisions in the trust 
indenture defining the duration of the trust could prop- 
erly be construed as a reserved power of revocatioii, the 
])ower could not be exercised by the decedent alon|3 but 
only with the concurrence of all the other beneficiiries, 
and therefore did not amount in law to a power to ref’oke. 


V. (1) That as regards the equitable life interest 
now owned by the respondent, it became his in virtue of 
the exercise by his wife of a special power of apfloint- 
ment reserved in the trust indenture and hence i^^ not 
subject to an estate tax. This for the reason that the 
only pi‘ovision of the Revenue Act of 1926 which r(^lates 
to property passing under a power of appointmeht is 
section 302, sub-section (f), which sub-section in tprms 
applies only to “property passing under a general pbwer 
of appointment ”; | 

(2) That a power such as the one here involved, viz., 
a power to appoint for life on.lg and only to natural per¬ 
sons, is not a general power but a special power; and 

I 

(3) That sub-section (f) of section 302 is the jonly 

})rovision of the statute that is invokable by the ([Com¬ 
missioner in respect of the equitable life interest now 
held by the respondent. I 
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VI. That if any part whatever of the trust estate be 
subject to an estate tax, which we respectfully deny, it 
is only tlK‘ erpiitable life interest of the respondent and 
not the entire corpus, as determined by the Commis¬ 
sioner. Nor is it in accordance with the due process 
clause of the Fifth Amendment to require the respond¬ 
ent, as by the Commissioner’s ruling he was required, to 
pay a tax on the whole corpus of the trust estate when 
tlie most lie is entitled to is a beneficial life interest in it. 

VII. That in com])uting the tax the stock in The 
Patrick Cudahy Family Company should have been 
valued at not more than $100 a share and not at $320 a 
share, which latter was the value placed upon it by the 
Commissioner. 

ARGUMENT 

I 

The trust indenture is not contrary to the rule 
against perpetuities. 

While the case was pending before the Board of Tax 
Appeals, counsel for the Commissioner, in conversation 
with the writer after the hearing had been concluded, 
broached the question as to whether the trust indenture 
of June 7, 1918, runs counter to the rule against perpetu¬ 
ities. The question seems not to be raised here. Never¬ 
theless, it is desirable that it be dealt with at the outset 
of the argument, and, we trust, definitely removed from 
the furtlier discussion of the case. 


The rule against perpetuities and the subsidiajry rule 
against restraints upon alienation long ago were reduced 
to statutory form in AVisconsin. In the present ^onnec- 

i 

tion we deem it necessary to quote only the following 
portion of the statute: | 

i 

i 

Limitations of future or contingent m^;erests 
in personal proi)erty are subject to the rul^s pre¬ 
scribed in relation to future estate in reall prop¬ 
erty; provided, however, that this limitatioii upon 
interests i)i. personal property shall not a^ply to 
any instriDnent which shall have taken effect prior 
to July, 1!)25. {Wisconsin Statutes, 1929, ^^ection 
230.14.) (Our italics.) j 


That the rule did not apply to personal property prior 
to July, 192o, was unequivo<'ally held by the Supreme 
Court of Wisconsin in Miller v. Douglass, 192 Wis. 486; 


213 X. W. 320, where the Court said, 213 X. W. 327 


As early as 1879, when the case of Dodge v. 
Williams, 46 Wis. 70, was decided, it was deter¬ 
mined that no law of }jerpetuities existed ip this 
state as to personal property. The questiop was 
again thoroughly considered in the Becker ‘.Case, 
supra, and the holding in the Dodge Casc^ was 
there affirmed; and this continued to be th(3 law 
in this state until the amendment to section 230.14 
of the Statutes was passed by chapter 287 elf the 
laws of 1925. i 


I 


We submit, therefore, that inasmuch as the jtrust 

1 

indenture now under consideration took effect in ^jlune, 
1918, and relates to personal property—shares of C(|)rpo- 

I 

rate stock—, it is obvious that the statute has no ^ppli- 

I 

cation. 1 
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II 

The Revenue Act of 1926 imposes a tax upon the 
transfer of the net estate of a decedent; hence only 
such property as can be said to have constituted 
the decedent’s estate at the date of death can legally 
be included in determining the amount of the estate 
tax. 

By the Trust Indenture of June 7, 1918, and the 
Supplemental Indenture of June 11, 1918, the de¬ 
cedent divested herself completely of legal title to 
the entire trust estate, merely reserving an equitable 
life interest in it and a limited power of appoint¬ 
ment respecting it. Therefore no part of the trust 
estate wa$ transferred at the time of her death, with 
the possible exception, in a qualified sense, of the 
equitable life interest to which her surviving hus¬ 
band was appointed by her will. 

(1) Section 301 and section 302, sub-sections (c) and 
(d), of X\\Q Revenue Act of 1926, so far as material in the 
present case, read as follows: 

Sec. 301. • • * A tax equal to the sum of the 
following percentages of the value of the net estate 
• • . • is hereby imposed upon the transfer of the 
net estate of every decedent dying after the enact¬ 
ment of this act, whether a resident or nonresident 
of the United States. 

Sec. 302. The value of the gross estate of the 
decedent shall be determined by including the 
value at the time of his death of all property, real 
or personal, tangible or intangible, wherever situ¬ 
ated— 
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(c) To the extent of any interest therein of 

which the decedent has at any time made a trans¬ 
fer, by trust or otherwise, in contemplation bf or 
intended to take effect in possession or enjo>^ment 
at or after his death, except in case of a bon^ fide 
sale for an adequate and full consideratidn in 
monev or money’s worth. * * *. I 

* ^ i 

(d) To the extent of any interest therein of 

which the decedent has at any time made a trans¬ 
fer, by trust or otherwise, where the enjoyment 
thereof was subject at the date of his death tp any 
change through the exercise of a power, either by 
the decedent alone or in conjunction with any 
person, to alter, amend or revoke, or wher(f the 
decedent relinquished any such power in coiitem- 
plation of his death, except in case of a bon^ fide 
sale for an adequate and full consideratic^n in 
monev or money’s worth. * * *. i 

V I 

! 

As already stated, the Commissioner based his |deci- 
sion upon the provisions of sub-sections (c) and! (d), 

above quoted. I 

1 

As the Court is aware, one of the leading cas0s on 
the subject of the Estate Tax as it bears upon transfers 
of property in trust made by a decedent by an instru¬ 
ment operating, as here, in part inter vivos and in I part 
post mortem is that of Remecke v. Trust Co., 278 jj. S. 
339. There the Supreme Court, referring to the Revenue 
Act of 1921, said, pages 347 and 348: j 

I 

i 

In its plan and scope the tax is one impbsed 
on transfers at death or made in contemplation of 
death and is measured by the value at death of the 
interest which is transferred. * • * One |may 
freely give his property to another by absolute 
gift without subjecting himself or his estate Ito a 
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tax, but we are asked to say that this statute means 
that he may not make a gift inter vivos, equally 
absolute and complete, without subjecting it to a 
tax if the gift takes the form of a life estate in 
one with remainder over to another at or after 
the donor's death. It would require plain and 
compelling language to justify so incongruous a 
result and we think it is wanting in the present 
statute. 

**<#*#* 

Ip the light of the general purpose of the 
statute and the language of section 401 explicitly 
im|)osing the tax on net estates of decedents^ we 
think it at least doubtful whether the trusts or 
interests in a trust intended to be reached bv the 
phrase in section 402 (c) “to take elfect in posses¬ 
sion pr enjoyment at or after his death”, include 
any others than those passing from the posses¬ 
sion,, enjoyment or control of the donor at his 
death and so taxable as transfers at death under 
section 401. That doubt must be resolved in favor 
of the taxpayer. (Our italics.) 

In the present case, as in the one cited, the transfer 
took place years before the decedent's death. The fact 
that it created some interests which, according to the 
order of taking, would not come into the enjoyment of 
the beneficiaries until after her own death, did not render 
them referable to that event within the meaning of the 
statute. It was expressly so held in the Heinecke Case. 
The Court there stated, page 347, that the question was 
pressed as to whether “the passing of possession or en¬ 
joyment of the trust fund from the life tenants to the 
remaindermen after the testator’s death, as directed, and 
after the enactment of the statute, is included within its 
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taxing provisions,” and the Court held that such palssing 
was not embraced bv the act. I 

In May v. Ileiner, 281 U. S. 238, the decedent, Pajuline 

! 

May, transferred to trustees some three years pripr to 

her deatli certain property, directing that the net irieome 

be paid to her imsband during his lifetime, and aftejr his 

death to the settlor during her lifetime, and aftet her 

decease the corpus of the trust estate to be distributed 

e(iuallv among her children. The Commissioned de- 

^ . ' 
nianded that ]^Irs. May’s executors pay additional taxes 

i 

based upon the value of this trust estate, ”on the grpund 
that it was intended to take effect in possession or etijoy- 
ment at or after death,” The District Court an4 the 

I 

Circuit Court of Appeals ruled in favor of the Conimis- 
sioner, but the Supreme Court reversed the judgrpent, 
saying, page 243: | 

At the death of Mrs. iMay no interest ip the 
property held under the trust deed passed from 
her to the living; title thereto had been definitely 
pxed by the trust deed. The interest therein ^\|hich 
slie possessed immediately prior to her deathi was 
obliterated by that event. (Our italics.) j 

I 

So here, the legal title to the 999 shares of s^tock 

passed out of Mrs. Helmholz and into the trustee dome 

nine vears before her death, and hence constituted no 
*■ i 

part of her estate when the latter event occurred. And 

the tax, by the terms of the statute, is one ^‘imposed Ppon 

the transfer of the net estate of every decedent djdng 

after the enactment of this act.” {Section SOI, A^t of 

1926.) I 

To the same effect is the well-considered case of White 
v. Erskine (C. C. A., 1), 47 Fed. (2) 1014, which involved 
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the same act as here, viz., the Act of 1926. In that case 
Abbie F. Pay, in 1908, transferred a large estate to a 
trustee, the income to be paid in part to herself during 
her lifetime and in part to her children or to the issue 

of anv deceased child. 

» 

Upon the death of Mrs. Day the total value of the 
trust pro])erty was included in her gross estate by the 
ConnnissiQiier. In holding this unwarranted by the stat¬ 
ute, the Court said, page 1016: 

In (a) it is expressly limited to the extent of 
the interest therein of the decedent at the time 
of his death. This limitation in view of the nature 
of the tax, viz., a tax on the right to transfer prop¬ 
erty at death, must, in view of the opening words 
of each subdivision, be applied throughout the sec¬ 
tion. In other words, if there is no property or 
beneheial interest in property passing from the 
decedent at death, there can be no tax under this 
act. (Our italics.) 

In Leser v. Burnet (C. C. A., 4) 46 Fed. (2) 756, the 
Court said, page 760: 

Where nothing is transferred, as irhere prop¬ 
erty passes }(nder a limitation in remainder, there 
is no transfer to tax. (Our italics.) 

Excepting possiidy the life interest to the respondent, 
Waldemar K. Helmholz, of which we shall treat definitely 
later on in this brief, the language quoted describes ex- 

actlv the character of the transfer in the case under con- 

* 

sideration. i All the interests, the respondent’s included, 
are simply land distinctly interests passing under limita¬ 
tions in remainder, and not from anv estate owned bv the 

7 
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decedent at the time of her death. As to the testarrientary 

I 

exercise by the decedent of her power of appoiijitment, 
naming her husband as beneficiary, we shall, as jstated, 
deal with that feature in its logical order. We are con¬ 
cerned at tliis stage of our argument with layijiig the 
foundation of a sound view of the purpose and meaning 
of the act involved, as that purpose and meaning have 
been determined by the courts and as they may beak upon 
the more general aspects of the present case. 

i 

I 

! 

(2) To hold that the trust estate must be included 

1 

in the gross estate of the decedent would bring the Act 
into conflict with the due process clause of the| Fifth 
Amendment. j 

Nichols V. Coolidge, 274 U. S. 531, involved th^ Rev¬ 
enue Act of 1919. That act in express words required the 
inclusion of transfers made prior to its passag^. In 

I 

holding it unconstitutional in that respect, the Court said, 
pages 542-3: | 

i 

This court has recognized that a statute pur¬ 
porting to tax may be so arbitrary and capricious 
as to amount to confiscation and offend the jFifth 
Amendment. [Citing cases.] And we must con¬ 
clude that section 402 (c) of the statute here under 
consideration, in so far as it requires that Ithere 
shall be included in the gross estate the valjiie of 
property transferred by a decedent prior tjo its 
l)assage merely because the conveyance wds in¬ 
tended to take effect in possession or enjoyjment 
at or after his death, is arbitrary, capricioiuj and 
amounts to confiscation. 1 

I 

1 

Brarhj v. Hanij (C. C. A., 1) 45 Fed. (2), 454, h^d to 
do with the Revenue Act of 1924. There it was sejught 
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to include in the jrross estate property which had been 
transferred bv the decedent in trust fourteen vears 
earlier. Tlie (^ourt held that it could not be done, saying, 
page 4o5: 

'When a decedent ]U'ior to his death has made 
an absolute ti'ansfer of his ])ro])erty in trust for 
the ,beneficiaries named, even though it does not 

become ii-revocablv vested in the beneficiaries 

* 

until the deatli of the decedent, it is not subject to 
an estate or transfer tax. [Citing the Reuiecke 
Cusc, and the XicJioIs fVs-c.] Any act of ('"ongress, 
therefore, undcu-taking to impose an excise tax in 
the form of a death or transfer tax on ]')roperty 
absolutely transferred prior to tlie death of the 
decedent, would be so arbitrary and ca])ricious as 
to render so much of the act unconstitutional. 


Ill 

The retention by Irene C. Helmholz of an equi¬ 
table life interest in the trust estate does not operate 
to bring the latter within the statute, the trust inden¬ 
ture, and, not her death, being the ‘‘generating 
source” of all interests in the estate. 

In Mof/ v. lleiner, 281 U. S. 238, already referred to 
in another connection, the Court held that the reservation 
of an equitable life interest in the property transferred 
to the trustees in no wav militated against the conclusion 
that the transfer was complete as an niier rivo.<; trans¬ 
action and hence that the trust estate should not have 
been included in determining the estate tax. The effect 
of the decedent’s death, the Court declared, was not to 
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i 


transfer anything to the remaindermen, for that ajready 
had been accomplished in the execution of the trust deed 
some three years earlier, but only to terminate the 

i 

settlor’s life interest. The language of the Courj: was, 
page 243: j 

The interest therein which she possessed im¬ 
mediately prior to her death was obliterate by 

that event. | 

1 

j 

In Commissioner v. Noriliern Trust Co. (C. C. A., 7), 
41 Fed. (2) 732, property had been transferred biy the 
decedent in trust six years before her death. The i trust 
deed provided, as here, that the trustee should pay the 
entire net income to the settlor for life. It fujrther 
directed that after the settlor’s death the income bc^ paid 
in equal shares to her children for life, etc. The Revenue 
Act of 1921 was the one involved, and the Commissioner 
included the trust property in the gross estate of the 
decedent in determining the estate tax. Undeil the 

^ j 

authority of Maij v. ITeiner, supra, the Circuit Coi^rt of 
Appeals held it should not have been, saying, page|732: 

The conclusion, under this decision, seems 
inescapable that property conveyed by an irrevo¬ 
cable deed of trust to third parties, with no rever¬ 
sionary interest, contingent or otherwise, iii the 
settlor, though the income during the settloC$ liffi 
he payable to settlor, does not pass at the settlor’s 
death, but at the date of the execution and deliv¬ 
ery of the deed of trust. Property thus conveyed 
is therefore not subject to the tax provided for in 
the section above quoted. (Our italics.) ' 


i 
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I V 

Decedent had no power to revoke the trust except 
with the concurrence of beneficiaries; hence such 
power did not change the irrevocable character of 
the transfer. 

Xo power to alter or amend” the trust is reserved 
in the indenture. The amendment of June 11, 1918, was 
bv voluntary action of the settlors, and before the ori"- 
inal instrument had been executed bv or delivered to the 
trustee. 

Moreover, in form at least, there is no provision at 
all in the trust indenture for a revocation^ since the lan¬ 
guage used simply defines the (Juration of the trust as 
distinguished from a revocation of it before it has run 
the allotted time. The words of the instrument are, ‘‘The 
term of the primary trust hereby created shall end (1) 
upon the death of the last surviving grandchild of Pat¬ 
rick and Anna M. Cudahy, they being then deceased, 
(2) upon delivery to the said trustee of a written instru¬ 
ment signed by all of the then beneficiaries, other than 
testamentary appointees, declaring said trust term at an 
end,” and so forth. (See Paragraph ^^Fifth/^ quoted 
in full in the Statement of Facts.) However, even treat¬ 
ing these provisions as though they stipulated in so many 
words for a power of revocation, every one of them,— 
except the first, which manifestly is no provision for 
revocation,—requires for its exercise the cooperation of 
other persons besides the settlor. For instance, in (2), 
above quoted, all the beneficiaries must concur. 


Now, the Supreme Court has lielcl that where a t^ower 
of revocation depends for its exercise upon the assent of 
beneficiaries of the trust, it does not amount to a power 
of revocation at all. I 

In Reinecke v. Trust Co., 278 U. S. 339, the ^ourt 
used this language, page 346: | 

i 

I 

If it be assumed that the power to modify the 
trust was broad enough to authorize disposition of 
the trust property among new beneficiaries | or to 
revoke the trusts, still it was not one vested in 
the settlor alone, as were the reserved powers 
in the case of the two trusts. He coul^ not 
effect any change in the beneficial interest ^n the 
trusts without the consent, in the case of thc^ four 
trusts, of the person entitled to that interest, and 
in the case of one trust without the consentl of a 
majority of those so entitled. Since the power to 
revoke or alter was dependent on the consent of the 
one entitled to the beneficial, and conseqi^ently 
adverse, interest, the trust, for all practical pur¬ 
poses, had passed as coyyipletely from any ci^ntrol 
by decedent ivhich might inure to his own b\enefit 

as if the gift had been absolute. (Our italics)| 

1 

j 

Xor, we submit, is it a valid objection to the Appli¬ 
cation of the foregoing to the instant case, that heife the 
beneficiary is also settlor, for the fact remains, Never¬ 
theless, that she could do nothing in the matter of ter- 

i 

minating the trusts without the cooperation of ajl the 
other beneficiaries; and it cannot be said, of course^ that 
all, or that any, of the latter would consent. Reasons 
easily might exist, in fact did exist, for not so consenting. 
The whole scheme obviously was designed by the father 
to unify and to continue in his descendants as far as 
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possible the ownership of the estate he had accumulated. 
ConseqiK^ntly but little latitude was allowed ain' indi¬ 
vidual ‘‘subscriber.^’ He or she could exercise a re¬ 
stricted power of testamentary appointment, and that 
was all that any one of them, acting singly, was permitted 
to do under the terms of tlie trust instrument. 

In the trust agreement there are provisions for the 
termination of the trusts, but not one of them is available 
to one settlor witliout the cooperation of the others. And 
as unity and solidarity are outstanding features of the 
agreement, indeed its basic feature, all presumptions 
must be strongly against any consent to allow one sub¬ 
scriber to withdraw. 


But this latter proposition rests upon an even firmer 
foundation. In fact we submit that it is put beyond all 
question by a provision of the trust agreement itself, for 
in paragraph (D) it is stipulated that in case a subscriber 
shall die without surviviiiic issue, and in anv one of sev- 
oral other specified events, tlie trustee shall pay the net 
dividends received by it in respect of the stock deposited 
by such sqbscriber fhe surviving subscribers or their 
issue living at the time of distribution proportionately 
by right of representation”, (i?. 33) 

It thus is clear that each subscriber, not only as 
regards himself or herself but also as regards his or her 
issue, has a direct and verv substantial interest in the 
continuance of the trust agreement, and hence is to be 
presumed to decline cooperation with any subscriber who 


might propose its termination. 

This view, furthermore, derives substantial support 
from a provision in paragraph Sixth, which reads: 
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I 

In the event that by act of the parties dr by 
operation of law any of the stock of said thelPat- 
rick Cudahy Family Company so assigned! and 
transferred as aforesaid shall be withdrawn :^rom 
the operation of the primary trust hereby credited, 
said trust shall nevertheless continue in respect of 
all of said stock not so withdrawn unless and until 
terminated as herein provided. {Ii. 34) | 

I 

I 

Doubtless the main purpose of the above provjsion 
was simply thereby to reinforce the recital in the gifant- 
ing clause, that the several subscribers were ‘‘each a(|ting 
on his or her own account and not one for the other’l’. It 

I 

definitely precludes the several subscribers from tajking 
any part of the shares of each other in case of revocdjion, 
whereas the other provision we have (pioted, from para¬ 
graph (D), gives each subscriber, and his or her iss^c, a 
remainder interest iii the shares of the other subscribers 
if the trust is not revoked. I 

I 

Deferring to this part of paragraph Sixth, counsel for 
the Commissioner savs that “It niav reasonablv be in- 

* » T 

ferred from this provision that any one of the .joint 
settlors of the trust might withdraw the shares of Cudahy 
Company stock which he or she had previously trans¬ 
ferred”. {Brief, p. 10) | 

AVe respectfully deny the reasonableness of any such 
inference. In addition to the reason for its insertioi^ we 
have already mentioned, we submit that the provision 
probably was also intended to cover any possible case of 
a subscriber obtaining the right hy suit to withdrawj, or 
being thereafter adjudged incompetent to have entered 
into the agreement; and probably also to cover any Case 
of a subscriber’s interest being subjected to the claimjs of 
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creditors, and such like. But, whatever the reason or 
reasons for its insertion, certainly there is nothing in it 
which in any way modifies or qualifies the express pro¬ 
visions of' the instrument which require the concurrence 
of other beneficiaries in order to effect a termination at 

the instance of anv one of them. 

* 

These considerations, however, really are superfluous, 
for the trust agreement in express terms makes each 
subscriber a beneficiary of all other subscribers; and 
under the law as definitely declared by the Supreme Court 
in Reineclxe v. Trust Co., 278 U. S. 389, 346, there is a 
legal presumption that a beneficiary of a trust will not 
consent to its revocation. 

To quote further from counsers brief: 

Moreover, the record does not show that anv 
of the other settlors were living at the time of the 
decedent \s death. In the absence of such a show¬ 
ing; we may assume that prior to her death the 
decedent was the only survivor, and therefore 
under the terms of the trust had the unconditional 
right to revoke the trust. {Briefs p. 10) 

Counsel would seem put to it indeed in advancing any 
such proposition. The record contains authenticated 
copies of the trust agreement, lx)th original and supple¬ 
mental, duly executed by the several parties. That, we 
take it, is quite sufficient proof that all were alive at that 
time; and the law presumes that a person shown to be 
alive at a given time remains alive until the contrarv is 
shown, or until a different presumption arises. (8 Ruling 
Case Law, 707). 

In White V. Erskine (C. C. A., 1), 47 Fed. (2) 1014, 
the settlor reserved the right, with the assent of the 
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j 

i 
i 

j 

I 

i 

trustee, to alter the provisions of the trust as to pa\jment 
of income and distribution of principal. It was he^ that 
such reservation did not bring the case within the Retenue 

i 

Act of 1926, which is the one herein question, the (pourt 
saying, page 1016: | 

j 

* * but where the decedent has no i such 

^ j 

power except by the consent of an adverse party 
as one of the beneficiaries, or as in this insjance 
of the trustee for the beneficiaries, the rigjit of 
revocation is gone from the donor and alsio all 
beneficial interest for taxing purposes undei| sec¬ 
tion 301 of the act. I 

I 

The consent of the trustee to a termination i^ not 
required in the case at bar, but the decision of the (iourt 
of Appeals in the case last cited appears manifestly 
sound; for if the test in such matters is, as obviously it 
would seem it should be, whether the party whose ijadis- 
pensable concurrence in the revocation has any intbrest 
which is calculated to make him withhold such cojicur- 
rence, then the well-remunerated trustee of a sizj^able 
estate unquestionably belongs in the category of bene¬ 
ficiaries. I 

The ruling of the Board of Tax Appeals in Colonial 
Trust Co. V. Commissioner, 22 B. T. A. 1377, is tb the 

i 

same effect as that in White v. Ershine, supra. I 

In Commissioner v. McCormick (C. C. A., 7), 43 jFed. 
(2) 277, the Court summed up the law on this subject 
thus, page 279: 

Likewise it has been held that a provision of 
the trust agreement which gave settlor the tight 
to revoke in case the majority of the beneficiaries 
consent is an irrevocable one. [Citing the Reirieche 


26 


Case, 278 U. S. 339.] Genorally speaking, it would 
seem that a trust agreement is revocable only when 
the srfflor^s power is absolute and unconditional. 
(Our italics.) 

The cases of Porter v. Connnissioner, 288 U. S. 436; 
Port V. Ilelvering, 69 Fed. (2) 836, decided by this Court; 
Witherhee v. Commissioner {C. C. A. 2), 70 Fed. (2) 
696; aihl llohlitzelle v. United States, 3 Fed. Supp. 331, 
were all cases involving the effect of the reserved right 
to alter and amend, not the right to revoke; nor was the 
power in any of them marie dependant upon the consent 
or cooperation of the beneficiaries. In view of which 
latter fact, none of those cases would seem to be in point 
here. 



The Board was correct in holding that the equi¬ 
table life interest in the trust estate now owned by 
the Respondent should not have been included in 
the gross estate of the decedent, because sub-section 
(f) of section 302 of the Revenue Act of 1926 
applies only to property passing under a general 
power of appointment, whereas the power of 
appointment here involved is a special power. 


(1) Sul)-secti()n (f) of section 302, so far as pertinent 


here, is in these words: 


(f) To the extent of any property passing 
under a general power of appointment exercised 
by the decedent (1) by will, * * *. 
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The trust agreement contains this provision: I 

I 

I 

No appointment hereunder shall bo effective 
for a longer period than the natural life of [the 
appointee. i 

i 

Furthermore, the supplemental agreement provijles: 

Second: That paragraph (B) of article Foijirth 
of said indenture shall be construed to apply to 
and authorize appointments made only to and| for 
the benefit of natural persons. (Our italics.) | 

These provisions of the trust instrument clearlyj de¬ 
prive the power of appointment of any general charapter 
and render it a special and restricted one. | 

Sections 232.05 and 232.06 of the Wisconsin Statutes 
define a “general’’ power and a “special” power, re¬ 
spectively, as follows: 

j 

A power is general when it authorizes the 
alienation in fee, by means of a conveyance, will, 
or charge of the lands embraced in the poweif, to 
any alienee ivhatever. | 

A power is special: | 

( 1 ) * * I 

I 

(2) When the power authorizes the aliena¬ 

tion by means of a conveyance, will, or charge pf a 
particular estate or interest less than a \fee, 
(Our italics.) | 

I 

i 

These provisions apply to personal property ^Iso 
(Caicker v. Dreutzer (Wis.), 221 N. W. 401, 413). | 

A distinguished author defines general and special 
powers thus: I 
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I 

I 

i 

I 
i 
i 
i 
I 

The trust agreement contains this provision: i 

I 

Xo appointment hereunder shall be effeqtive 
for a longer period than the natural life of i the 

appointee. | 

i 

Furthermore, the supplemental agreement provi(ies: 

[ 

Second: That paragraph (B) of article Fourth 
of said indenture shall be construed to applV to 
and authorize appointments made only to andj for 
the Ix^nefit of natural persons. (Our italics.) | 

I 

These provisions of the trust instrument clearlyl de¬ 
prive tlie power of appointment of any general charabter 
and render it a special and restricted one. | 

Sections 232.05 and 232.06 of the Wisconsin Statutes 
define a “general” power and a “special” power,I re¬ 
spectively, as follows: ! 
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A power is general when it authorizes the 
alienation in fee, by means of a conveyance, will, 
or charge of the lands embraced in the power, to 
anij alienee ivhatever, \ 

A power is special: ! 
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(2) AVhen the power authorizes the aliena¬ 
tion by means of a conveyance, will, or charge of a 

particular estate or interest less than a \fee, 
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i 

These provisions apply to personal property klso 
(Caivker v. Dreutzer (Wis.), 221 X. W. 401, 413). | 

A distinguished author defines general and special 
powers thus: 
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Powers may be either general or special (or 
“liarticular” or ‘‘limited’’). A power is general^ 
if the donee is thereby authorized to dispose of 
any estate or interest in tlie land, and to any 
person ivhafsoever; while it is a special, particu¬ 
lar or limited power if, by the instrument creating 
it, the appointment is restricted to particular 
persons or a particular class of persons, or is 
restricted as to the estates or interests in the 
land that may be created, or as to the purposes or 
conditions of its exercise. (Author’s italics.) 
{M\nor on Beal Property, Section 1319.) 

In Fidelity Trust Co. v. McCaughn (D. C., Pa.), 1 
Fed. (2d) 987, 988, the Court said: 

When a will directs and controls the course 
of succession to the ownership of ]')roperty, the 
testator is in the exercise of a power, whether that 
po\yer arises out of the right of dominion over 
wh^t the testator owns, or whether it is the exer¬ 
cise of what is known to the law as a power con¬ 
ferred upon the testator by another over the 
property of the donor of the power. If this latter 
power is of such a character as that the donee of 
it has actual and practical dominion of the prop¬ 
erty, as fully to all practical intents and purposes 
as if it were owned outright, then the property 
affected is to be reckoned in the fixing of the tax; 
otherwise, it is not. (Our italics.) 

i 

And in accordance with that manifestly sound view, 
the Court held that where the power was limited to dis¬ 
position by will and during the time the donee of the 
power should remain unmarried, the power was not a 
general one, and therefore the property to which the 
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i 

I 

i 


power related should not be included in the gross estate 
of the donee of the power. I 

In Leser v. Burnet (C. C. A., 4), 46 Fed. (2d) 75^, the 
Court, dealing with a case arising under the Revenue 
Act of 1921, observed, page 758: I 

i 

The first question to be determined, therefore, 
is what is meant by a general power withinj the 
meaning of the act, and we think there can b^ no 
question that by a general power is meant j one 
which may be exercised by the donee of the power 
in favor of any person whomsoever includingi the 
donee himself or his own creditors. ! 


The reason why the Slate of Wisconsin collectec,^ an 
inheritance tax on the equitable life interest in the tjrust 
estate to which the Respondent was appointed by the|will 
of his wife was that the Wisconsin statute, unlike! the 

I 

Federal act, applies to transfers effected by the exeifcise 

1 

of either kind of power, general or special. Howevef, in 

i 

this connection it is pertinent to say that the State did 
not undertake to impose the tax upon the corpus ofj the 
estate, as was done by the Commissioner in the prebent 
instance, but only on the life interest accruing to j the 
Respondent. i 


(2) Sub-section (f) of section 302 is the only pilovi- 
sion of the Revenue Act of 1926 covering transfers 
accomplished by the exercise of a power of appointment, 
and hence is the only provision applicable to the jlife 
interest held by the Respondent. 


If the life interest of the Respondent is to be included 

i 

in the gross estate of the decedent at all, it must bq by 
virtue of the provision of the statute covering transfers 


i 

i 

i 
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under powers of appointment, that is to say, subsection 
(f) of section 302; for it is one of the elementaries of the 
law of statutory construction that the general provisions 
of a statiute yield to provisions which deal specifically 
with one phase of the general subject to which the statute 
as a whole relates. 

This well-established doctrine was recognized in 
United States v. Chase, 135 U. S. 255, 260, where the 
Court said: 

It is an old and familiar rule that “where 
there is, in the same statute, a particular enact¬ 
ment, and also a general one, which, in its most 
comprehensive sense, would include what is em¬ 
braced in the former, the particular enactment 
must be operative, and the general enactment 
must be taken to affect onlv such cases within its 
general language as are not within the provisions 
of the particular enactment.” [Citing cases] 
This rule applies wherever an act contains general 
provisions and also special ones upon a subject, 
which, standing alone, the general provisions 
would include. 

The rule was followed in Caldwell v. Steinfeld (C. C. 
A., 9), 294 Fed. 270, where a section relating specifi¬ 
cally to labor and materials furnished in the construc¬ 
tion of a canal, water ditch or reservoir was held to 
control as against the contention that the broader pro¬ 
visions of the general mechanics’ lien statute, of which 
the particular section was a part, governed. 

Again, in Old Dominion Land Co. v. United States 
(C. C. A., 4), 296 Fed. 20, the Court applied the rule, 
saying, page 22; 
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The acts do say that the appropriationsi are 
made for the “completion of the acquisition ofireal 
estate, etc.,’^ giving- thus the general indication 
that the appropriations were to be applied in jDay- 
ment of purchase money contracted for or t|) be 
ascertained by condemnation proceedings already 
begun or authorized. But this general provijsion 
must yield to the clearly expressed particular pro¬ 
vision that the property to be acquired was| the 
land “for the quartermaster warehouses at New- 
])ort News,” although no proceedings for its acqui¬ 
sition had been instituted. 

I 

To the same effect are the following cases, decided 
bv this ('ourt: ! 

Tri-State Motor Corp. v. Standard Steel Car 
Co., 276 Fed. 613; | 

Sanford v. Sanford, 286 Fed. 777. I 


In any case, only the life interest of the Respond¬ 
ent, and not the corpus of the entire trust estate, is 
includable in the gross estate of the decedent. 

j 

(1) The Commissioner swept the entire corpus of the 
trust estate into the gross estate of the decedent in de¬ 
termining the tax u})on the latter’s estate. Obviously^ we 
submit, that was error, for in any view of the case |the 

i 

Res])ondent should not l)e required to pay a tax ujpon 
more than was transferred to him. I 

I 

As already stated at an earlier point in this brief, jthe 
State of Wisconsin was authorized to impose a taxj on 
the Respondent’s interest because the statute of tpat 



32 


State does not confine the inheritance tax to interests 
passing by the exercise of a general power of appoint¬ 
ment, as does the Federal statute, but extends the tax 
to all such transfers, those passing under special as well 
as those passing under general powers. 

But the State taxed only what the appointee received 
of the trust estate, namely, a life interest. This life 
interest was, according to the life tables, computed by the 
State ailthorities to amount to $05,829.11. (Deposition 
of Fred TF. Bogers. R. 30) 

(2) The remainder interests are vested, and their 
generating source is the trust agreement, not the death 
of the decedent. 

At page 11 of their brief counsel for the Commis¬ 
sioner suggest that the corpus of the trust estate was 
properly included in the gross estate of the decedent 
‘‘because under the terms of the trust instrument no one 
acquired or could acquire a vested interest in the prop¬ 
erty until after the decedent’s death”. The point is not 
pressed with much earnestness, and probably was not 
advanced with much confidence in its validity; neverthe¬ 
less, we must of course not let it pass without comment. 

Counsel specify what they have in mind thus, page 11: 

I The death of the settlor brought about an ac¬ 
quisition of property rights by the survivors and 
at that time they first acquired the unconditional 
right of enjoyment and possession as well as actual 
enjoyment and possession. 

The remaindermen—excepting, of course, the testa¬ 
mentary appointee, if he can be so regarded—, so far 
from haying acquired actual possession or enjoyment by 
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virtue and at the time of the decedent’s death, haK'en’t 
acquired either even yet, although the decedent passed 
away nearly seven years ago. Obviously, therefore, her 
death cannot be said to have brousrht about anv alctual 
enjoyment or possession of the trust estate b}^. the 
remaindermen. j 

As to the right of the remaindermen to eventual pos¬ 
session and enjoyment, plainly its source was and is the 
trust agreement, executed ])ack in 1918, and not thb de¬ 
cedent’s death in 1927. ^Moreover, the law was de¬ 
clared unequivocally by the Supreme Court in Rehied^ke v. 
Trust Co., 278 U. S. 339, 347, and Mag v. Heiner, 281 
U. S. 238, 243. Xor did the decedent’s death work any 
perfecting of those remainder interests, for, sincel she 
was without power to terminate the trust except witi the 
consent of all beneficiaries, in contemplation of lawj she 
had no power at all to terminate it. (Reinecl'e v. Trust 
Co. and other cases, supra.) | 

Dort V. Helve ring, 69 Fed. (2) 836, cited by counsel 
for the Commissioner, was decided by this Court, | and 
quite recently. There it was held that the trust estates 
created by the decedent previous to his death wer<^ in¬ 
cludable in his estate; but that was on the ground Ithat 
an express and unrestricted right reserved to change 
the terms of the trusts, without the consent of the several 
beneficiaries, ceased ivitJi the death of the settlor. Spjeak- 
ing for the Court, Mr. Justice Groner said: I 

I 

We have, therefore, here a trust in whichj the 
donor can only cancel and reinvest the property in 
himself under certain named conditions, but who 
may, under the reservation to change, other'^dse 
make such alteration in the disposition of the bbne- 
ficial interest as he may desire. It is this right 


I 
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which, ill our view, brings tlie iiistruiiient within 
tlie provisions of subdivision (d), for, as we think, 
this reservation is sufficient to permit the grantor 
to change the trust instrument in a way affecting 
the lieneficiaries or the amounts which they might 
re<*eive under it. (Our italics.) 


So also in Ilahlitzellc v. U nil eel States, 3 Fed. Supp. 
3)31, decided by the Court of Claims. There the donor 
reserved the right (1) to direct how the income should 
be apportioned among the beneticiaries, and (2) “to 
change, alter, or amend the terms of this indenture at 
any time during her life, provided, however, the donor 
shall not have the right to revoke and vacate this trust by 
anv such amendment or alteration thereof.” It was held 


that those provisions brought the trust within subsection 
(d) of the Act of 1926. 

Neither of those cases, we submit, is in point here, 
since no riidit of chanii'e or amendment whatever was re- 
served in the instrument under consideration. 


As Xo\ Sarf/e)it v. White (C. C. A. 1), 50 Fed. (2) 410, 
also cited by opjiosing counsel, while no right to change 
was reserved, it was i)rovided that the income should be 
paid to the donor during his life, and that if he surviv’ed 
his wife the trust was to end and the property to be trans¬ 
ferred bv the trustee back to the donor; but that if the 
latter did not survive his wife, then the trust property 
was to be transferred to her free of anv trust. In view 
of those provisions the Court said that “It was clearly 
the intent of the decedent that the trust funds should not 


become absolutely vested during his life”, and hence that 
for taxation purposes they constituted a part of his 
estate at the time of his death. 
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i 

I 

i 
I 

I 

I 

I 

I 

I 

i 
! 

The case at bar, we submit, bears no resemblancje to 
that one. ! 

j 

i 

(3) To require the Respondent to pay a tax qpon 
more than passed to him is to deprive him of his prop¬ 
erty without due process of law, which is inhibited bji’ the 
Fifth Amendment. | 

Hardly more would appear necessary respecting jthis 

point than to cite the amendment. The Supreme Cdurt, 
in Xirhols v. CoolifJge, 274 U. S. 531, and agaii^ in 
Reivecke v. Trust Co., 278 U. S. 339, declared verv !dis- 
tinctly that any attempt by the law-making body td in¬ 
clude as part of a decedent's estate, and imi)ose a,tax 
thereon, more property than passed at the latter’s d^atli 
is forbidden by the Constitution. | 

i 

VII I 

i 

i 

The Board did not err when it found the lair 
market value of the stock in The Patrick Cudahy 
Family Company to be $100 a share, and no mord- 

i 

On this point we would refer the Court to the prdvi- 
sions of the articles of incorporation requiring a holder 
of stock who desires to sell to first offer it to the comp<|iny 
at $100 a share; to the fact that the average annual divi¬ 
dends paid on the stock during the 23Vi» years of the cdm- 
pany's existence have been only $6.14 per share (/?. 16); 
to the fact that the appraisers appointed by the probate 
court valued the stock at $100 a share and that that vajlu- 
ation was accepted by the court; and to the brief deposi¬ 
tions of Messrs. Bannen and Rogers. (R. 30) j 
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Such restrictione are valid and enforceable under the 
law of Wisconsin, where the company is located and 
whei-e the decedent resided at the time of her death. It 
was so held in the following cases: 

Farmers M. and S. Co. v. Laun, 146 Wis. 252; 
131 X. W. 366; 

C'aspcr V. Kali-Zimmer Co., 159 Wis. 517; 149 
X^. W. 754. 

WUson V. Bou’crs. 51 Fed. (2) 261; affirmed in 57 Fed. 
(2) 682, is to the same effect. 

In his memorandum of Se])tember 24, 1930 (/?. 18), 
the Commissioner sought to justify his valuation of $320 
a sliare u])on the authority of Esiate. of Louise N. Schulz 
V. Commission(>r, 14 I>. T. A. 419, but we submit that the 
case comes far short of furnishing any support for his 
ruling. 

In the case cited the Board based its decision dis¬ 
tinctly upon the ground that there was no showing of 
facts bringing the case within the purview of the restric¬ 
tive provisions of the by-law there involved; and the 
Board, for that reason, expressly declined to ])ass u])on 
the question of whether the restriction was binding on an 
executor or })ersons other than the deceased stockholder. 
We quote from the opinion, page 420: 

But whether a third party is bound by the 
])rice fixed by the directors has not, as far as we 
know, been decided and we are not called upon to 

decide it here, for it is not shown that anv offer of 

* 

the stock was made to the directors in accordance 
with the bv-law. * * * Even had an offer been 
made to the directors there is nothing to indicate 
that they would have exercised their right to pur- 



chase the stock. It may as well be supposed tjliat 
they would have given their consent to a said of 
the stock elsewhere as to suppose that they would 
have purchased it. ! 


So far from there being anv such state of case here 
as is set out in the above e.Kcerpt, the proof shows wjth- 

i 

out contradiction that tlie board of directors of 'ilfhe 
Patrick Cudahy Family Company did assert their right 
to acquire the stock at the price named in the provisions 
of the articles and by-laws, not only by refusing to ccjm- 
])ly with Mr. llelmholz’s request that the one share|he 
had acquired as legatee under liis wife’s will be trans¬ 
ferred to him on the books of the company, but also |by 
passing a resolution that the company buy the share for 

the benefit of the other stockholders, and instructing ihe 

1 

treasurer to pay Mr. Helmholz $100 for it. {Deposition 
of John Baiuicn and exhibits and 2-B^’ filed with 

it, B. 30, 37) i 

! 

Parenthetically, the present writer feels that |he 
should go outside the record sufficiently to state that Hr. 
Helmholz declined to accept the check sent him; not, how¬ 
ever, because of the amount of it but because he wished 
to retain the share of stock. Subsequently, so the writer 
is informed, the matter was settled by transferring the 
share to a trustee to be held for the use and benefit |of 
Mr. Helmholz’s minor son until the latter becomes of a^e, 
and then to be transferred to the son. ! 

The main reason assigned by the Wisconsin court for 
upholding restrictions upon the transfer of corpor4te 
stock, namely, that ‘‘the personal element is as important 
in the make-up and management of a corporation as itjis 
in almost every other undertaking,” applies with no l^ss 
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force to ail executor or lee:atee than it does to anv other 
])ersoii. Moreover, in the instant case the cor])oration 
liappensito lie a purely family organization, and the rea¬ 
son, on that account, has added validity and strength. 

If the value of $320 a share placed upon the stock by 
the Commissioner was intended to represent book, liqui¬ 
dating or some value other than market value, then it is 
without any reasonable foundation upon which to rest so 
far as the respondent is concerned, for the trust inden¬ 
ture in terms provides that in the event of the termina¬ 
tion of the primary trust ‘‘no capital stock of The 
Patrick Cudahy Family Company or other capital assets 
shall be distributed io atuj such testameutanj appointee/^ 
{Trust hulcniure, Fourth {B), {R. 32)) Besides, this 
])rovision reinforces the other provisions of the instru¬ 
ment limiting the appointee strictly and merely to the 
right to receive during his lifetime his proportionate 
share of anv dividends collected bv the trustee; so that 
the value of the respondent’s equitable life interest in 
the stock, rather than the stock itself, constitutes the only 
fair and correct basis for computing the tax. 

But counsel for the Commissioner sav that a valua- 
tion of $100 a share is contrary to Article 13 of Treasury 
Regulations 70. Waiving the question as to whether 
there is statutorv authoritv for the regulation, and as to 
how far even a duly authorized department regulation 
mav go in controlling the decision of the Board of Tax 
Appeals ior of a court, our reply is in the nature of a 
demurrer. This for the reason that the regulation cited 
provides,that in the case of a close corporation the stock 
shall be valued not only upon the basis of the company’s 
net worth but also upon the basis of “all other factors 
having a bearing upon the value of the stock.” The 
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charter restriction u])on its sale; the fact that the bo^rd 
of directors were unyielding in their adherence to tjliat 
])rovision; the fact that the average annual dividendjon 
the stock has been at the rate of only $6.14 per shajre; 
plus the further fact that no outsider ])robably wo^ld 
be willing to pay even as niuch as $100 a share for it, hre 
cert a i 111 V such ‘‘other factors.Hence the valuation 
])laced upon the stock by the Board of Tax Appeals can¬ 
not at all, we submit, be said to have involved anv di^^re- 
gard of the terms of the regulation, even assuming |he 
latter's validitv and its binding force as to that bodv.i 
Finally, counsel warn that for the Court to apply the 
rule in Wilsoji v. Boivcrs (C. C. A., *2), 57 Fed. (‘2) 6'8*2, 
and other cases which give legal recognition to the inclis- 
])utable fact that such restrictions affect in a very ma¬ 
terial way the fair market value of stock, is to “po|int 
the way to a sinijile method of avoiding Federal estjite 
taxes.’' The words (pioted constitute a familiar formula 
which doubtless is to be found in many of the printed 
arguments of government counsel in tax cases. Indeed, 
it probably is safe to say that it is rarely, if ever, omitted 
in anv case where a transaction chances to have tlhe 
effect of lessening the burden of the taxpayer, howe\[er 
legitimate or remote in point of time the transaction may 
have been, and however remote from the thought of tjhe 
parties any such effect may have been. I 


Conclusion 


Our effort has been to view this case from all angljes 
and to deal with it in this l)rief from all angles. A^d 
while our argument, therefore, necessarily has had! a 
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soinowliat broad scoi)e, we trust tliat we liave said noth- 
tliat is not distinctly germane to the questions the 
Court is called u})on to decide. All that we have pre¬ 
sented converges upon and has been directed to the es¬ 
tablishment of these two basic propositions, namely: 

First. That the Hoard was correct in holding that no 
])art whatever of the trust estate should have been in¬ 
cluded in the gross estate of the decedent,—not the life 
interest that passed to the respondent, because it passed 
to him by virtue of the exercise of a special power of 
appointihent, whereas the statute a])plies only to ])rop- 
erty ])assiing under a general })ower of a])pointment. And 
not the oth(*r interests created by the trust indenture, 
either, because the source of those interests was the 
trust indenture, solely and exclusively, and not the death 
of Ml'S. Ilelmholz, and hence the statute has no applica¬ 
tion to them. 

SrcoiffJ. That the Board was correct in holding, fur¬ 
ther, that even if any part of the trust estate were tax¬ 
able, theitax should have been computed upon the basis 
of the fair market value of the stock in The Patrick 
Cudahy Family (’ompany being $100 a share and not 
$.‘>20 a share. 

We ask that the decision of the Board of Tax Appeals 
be affirmed. 
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